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To aiiieiul tlie FiHliMiil Aviation Act of n)58 so* as to clarify 
tlic ])o\v(vrs of tin) HavW Acroiiaiitii's l^oard in j^c^spcct of 
(^ons<>rKlation of (-(M'tain ])roe(MMl!ni>"s. 

1 Be it ciufchd hf/ the Seifale avd IIovsc, of /ic/jircscvla- 

2 tlvcs of llie Uniled SuUes of Ameiica in Conf/rcss (t.^seruhhd, 

3 That section 401 (c) of t]ic Fodiiral Aviation Act of 1058 

4 (49ILSXJ. 1371) is amended l)y: 

^^ (1) Aniendino- tlie lieadini^^ of sncli S(U'tion to xvr\(\ 

f^ as follows: '^Kotice of A]>])licatio]i ; Contemporaneous Ton- 

7 sid(n'ation^'; and 

8 (2) Inserting ^^ (1 ) ^^ immediately after '' [v] '' and by 
^ adding at the end thereof the following new paragraph: 

10 '^(2) Contemporaneous consideration of a]>plications 
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1 such other application slioiild otherwise be afTorded con- 

2 temporaneons consideration. Tlie bnrden. of establisbuig tliat 

3 applications sljoidd be consolidated for bearing or given con- 
4r- temporaiieons consideration shall be on tlie person niaJving 
5 request therefor^ As nsed in tliis subsection^ tlie term 'appli- 
G cation' sliall include an investigation instituted by tbe lioard 

7 upon petition or compla;int or upon its own initia,tive to alter, 

8 amend, modify or suspend a certificate pursuant to section 

9 401 (g);^ 

10 SeCo 2o Section 1006 (a) of the Federal Aviation Act 

11 of 1958 (49 U:S.C» 1486) is amended by adding at tbe end 

12 tbereof a sentence reading as foHows: 'T)rders of tbe Board 

13 directing or refusing consolidation or contemporaneous con- 

14 sideration of applications filed under section 401 of this Act 
1'^ shall be sul)ject to review only at the time ]')rescribed in see- 
16 tion 401(c) (2) of this AcL'^ 

1"^ SeCo 3o That portion of tlie table of contents contained 

18 in the first section of the Federal Aviation Act of 1958 

1^ which appears under the hea..ding ''SeCo 40 L Certificate of 

*^^ public convenience and necessity/^ is amc^nded b}^ striking 

^1 out '^ (c) Notice of a.ppli cation/' and inserting in lieu tbereof 

^^ ''(c) Notice of application; contemporaneous considerationo'' 
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I ntroduction . This study is concerned with the licensing of 
domestic air transport operations by the Civil Aeronautics Board. The 
issuance of permits to foreign airlines to operate in the United States, and 
the certification of United States carriers to engage in international and 
overseas operations, have been excluded; the unique problems presented by 
such international aspects require participation by federal instrumentalities 
other than the Board and wovJ.d enlarge considerably the jscope of the study. 
It should be noted, however, that there are many common elements in domestic 
and international certification proceedings. 

As in the study of ICC truck licensing,"^ this work begins with a 
consideration of the substantive policies and economic factors relating to 
airline licensing: the needs the licensing process must fulfil and the 
conditions under which it must operate (Sections A, B and C). Attention is 
then directed to the manner in which the process is organized (Section D), the 
successive steps involved in processing formal route cases (Section E), and the 



1. For other studies bearing on the licensing of domestic air transportation 
and CAB practices ; see McKIKSEY AND COMPAMY, INCREASING TIIE EFE2CTIVENESS OP THE 
CIVIL AERONAUTICS BOARD (1960); CAB, COMMENTS OF THE CIVIL AERONAUTICS BOARD ON 
THE HECTOR MEMORANDUM TO THE PRESIDENT (I960); TASK FORCE ON NATIONAL AVIATION 
GOALS, REPORT ON NATIONAL AVIATION GOALS: PROJECT HORIZON (I961); UNITED 
RESEARCH, INC., FEDERAL REGULATION OF THE DOMESTIC AIR TRANSPORT INDUSTRY 
(1959); RICHMOND, REGULATION AND COMPETITION IN AIR TRANSPORTATION (19^1); 
FULDA, COMPETITION IN THE REGULATED INDUSTRIES: TRANSPORTATION (19^1) ; Boyd, 
Improving The Administrative Process; A View From The CAB . l4 AD. L. REV. IO8 
(1961); Hale and Hale, Competition Or Control IV; Air Carriers , IO9 U. of PA. 
L. REV. 311 (1961); Friendly, The Federal Administrative Agencies: The Need 
For Better Definition Of Standards . 75 HARV. L. REV. 1055, 10T2 (I962). 

2. COMMITTEE ON LICENSES AND AUTHORIZATIONS OF THE ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES, REPORT ON LICENSING OF TRUCK OPERATIONS BY THE INTERSTATE 
COMMERCE COMMISSION (1962). 



2. 
instances in which operating authority is granted pursuant to informal proce.- 
dures (Section F). And in order to facilitate an understanding of how the 
over-all process works ^ a single route proceeding; the St. Loui s -Southeast 
Service Casej is followed from beginning to end (Section G). The descriptive 
materials conclude with a summary of processing times and volume of CAB 
licensing matters (Section H). 

The remainder of the study is devoted to proposals to improve the 
licensing process - some recommended and others not (Section l). 

Among the recommendations here advanced are suggestions directed at: 
(l) the artic\ilation of findings in initiating route proceedings ; (2) the 
methods hy which the scope of route proceedings is defined, (3) delegations of 
decisional authority in formal proceedings , (h) the role of staff assistance 
in reaching decisions and preparing opinions at the Board level; and (5) the 
separation of various components of the Board's staff from one another. 
Recommendations are suimnarized in Section J. Consideration has been given 
also to (a) the role of cross-examination in route proceedings ; and (b) the 
degree of hearing examiner "independence" from the Board (Section l); but no 
definitive recommendations concerning these matters have been advanced in this 
report . 
A. The Framework of Federal Licensing of Commercial Aviation 

Licensing fimctions relating to commercial aviation are divided 
between two federal instrumentalities: the Civil Aeronautics Board and the 
Federal Aviation Agency. The Agency has primary responsibility for the 
licensing of equipment, personnel and facilities in order to assure safety in 
both commercial and non-commercial air operations . Its functions are beyond 
the scope of this study. The Board has the primary responsibility for 
economic regulation of comjnercial air carriers, including the licensing of new 
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operations by such carriers. The Board's approval is required to transport 

3 
persons or property in interstate cormrierce as a "ccuimon carrier" by air^ 

The CAB has broadly construed the scope of "cominon carrier, " so that virtually 

all cormnercial aviation is subject to its licensing authority. Even so, the 

Board now seeks legislation which would subject air "contract carriers" to 

its economic controls. 

1. T he backgr oun d of the licensing provisions . The statutory 

framework of contemporary economic licensing emerged in the Civil Aeronautics 

Act of 1938j the successor of a number of federal statutes which had defined 

in varying ways the role of the federal government in shaping the economic 

6 
regime of air transportation. The 1938 legislation attempted to provide a 

comprehensive framework of federal control over domestic commercial aviation 

by giving the Civil Aeronautics Authority (later the CAB) power to: 

(1) Control entry into air transportation by common carriers 
engaged in interstate commerce; 

(2) Control mergers and other relations among such air carriers 
and between such air carriers and either (a) other transportation media or 
(b) other aeronautics companies; 



3. 49 U.S.CA. sec. 1301 (3), 1301 (10), 1301 (21), 1371 (a). 

h. Transocean Air Lines, Inc., Enforcement Proceedings, 11 C.A.B. 350, 352. 
(1950); Las Vegas Hacienda, Inc. v. CAB, 7 CCH Avi. 17,823 (9th Cir. 19^2), 
appeal pending. 

One significant exception is Pacific Southwest Airlines, an intrastate 
air carrier not subject to the Board's licensing authority. See Pacific- 
Southwest Local Service Case, E-17950, Jan. 23, I962. 

5^ CAB ANNUAL REPORT 10 (I961). 

6. For a detailed consideration of the legislative history of the Civil 
Aeronautics Act of I938, see W.K. Jones, Antitrust And Specific Economic 
Regulation: An Introduction To Comparative Analysis , I9 A.B.A. ANTITRUST 
SECTION 2fal, 300-312 (19^1)- 



(3) Regulate both the maximum and minim-um rates of such 
air carriers; 

(k) Award subsidies^ in the form of mail pay^ to such air carriers; 
and 

(5) Require adequate service by such air carriers ^ and otherwise 
regulate their operations. 

The background of the Act was a financial crisis in the air transport 
industry in the late nineteen thirties. For a nxomber of reasons, most air 
carriers were in serious financial difficulties, some on the verge of 
bankruptcy. Another cause for concern was the high degree of concentration in 
the industry in I938. The Big Four carriers - American, United, TWA and 
Eastern - accounted for roughly 8ofj of revenue passenger-miles and industry 
operating revenues. The bulk of the remaining scheduled operations were in 
the hands of seven additional companies; and there were about ten other, 
very small domestic scheduled airlines. Unscheduled operators were not then 
economically significant. 

Congress viewed the situation with alarm, but the exact dimensions 
of its fears are somewhat difficult to describe: 

Would the financial crisis bankrupt all or such a large part of the 
industry that air transportation would vanish from the scene or be substan- 
tially diminished? 

Would the larger airlines force the smaller carriers to the wall, 
leaving an air transportation industry concentrated in the hands of the few 
large survivors? 

Would smaller operators invade the field in large numbers, with 
second-hand equipment and low -wage pilots, and drive out the established 
operators with their more expensive equipment and high overhead systems? 
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Wou3.d the airline system that emerged from the crisis be one which 
was sufficiently well developed to meet the needs of national defense, suf- 
ficiently modem and expensive to meet the demands of national pride, suffici- 
ently stable in its growth to protect the investments and wages of existing 
entrepreneurs and employees, sufficiently profitable in its operations to 
assure sustained and costly attention to improvement of air safety, sufficiently 
broad in its scope to provide service on low-density as well as high-density 
routes? 

If not united with one another as to the cause for concern; the pro- 
ponents of more comprehensive air carrier reguJ.ation at least foimd vinity in 
their fear of an imcharted future • The common agreement was that all of the 
unpleasant prospects that were worrying any of the affected interests shou3.d 
be the subject of regulatory concern o 

2. Statuto ry standards for air carrier licensing . The diverse and 
sometimes conflicting motivations of the various Congressional proponents found 
their way into the Act itself. The Board is directed to "consider the follow- 
ing, among other things, as being in the public interest, and in accordance 
with the public convenience and necessity: 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or "unfair or 
destiTictive competitive practices; 
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(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States j, 

of the Postal Service^ and of the national defense; 

(e) The promotion of safety in air commerce; and 

(f) The promotion, encouragement^ and development of civil 
aeronautics. "T 

The licensing provisions of the Act were viewed as the most signifi- 
cant in carrying out these purposes- They were three in nimiber. 

First, there was a grandfather provision assuring certification for 
air carriers in operation in 1938 unless their services were "inadequate and 
inefficient."^ 

Second, new common carrier operations might he certificated if, 
after notice and hearing, the Board fo\ind (a) that the applicant was "fit, 
willing, and able to perform such transportation properly, and to conform to 
the provisions of the Act and the rules, regulations, and requirements" 

thereunder, and (b) that the transportation was "required by the public con- 

,,q 
venience and necessity. ^ 

Finally the Board was empowered to exempt from all or part of the 

Act or any regulations therexinder "any air carrier or class of air carriers" 

if it found that the enforcement of any such measures "would be an undue 

burden on such air carrier or class of air carriers by reason of the limited 



7o 1^9 U-SX.A. sec, 1302- 

8. k9 UoS.CA. sec. 48l(e)(l), repealed J2 Stat. 8o6 (1958). 

9. i^9U.S-C.A. sec. 1371(d)(1). 



extent of, or unusual circumstances affecting; the operations of such air 
carrier or class of air carriers and is not in the public interest*" While 
perhaps not of great significance at the outset; the provision has been widely 
utilized as a source of operating authority • The Board is presently seeking 
legislation to broaden and clarify its exemption povers. 

In addition^ the licensing of air carriers was influenced by the 
provision governing subsidy^ which provided that each carrier would receive 
mail pay; over and above the cost of carrying the mail; "sufficient . . . ; 
together with all other revemie of the air carrier; to enable such air carrier 
under honest; economical, and efficient management; to maintain and continue 
the development of air transportation to the extent and of the character and 

quality required for the commerce of the United States ; the Postal Service; and 

12 
the national defense." In effect; the certificated carrier was assured 

reimbursement of costs and a reasonable return on its investment for services 

considered by the Board to be in the public interest. Mail pay subsidy and 



service mail pay "based on the costs of transporting the mail are now stated 

;is] 
Ik 



1"^ 
separately in making payments; *^ and the Board has been seeking legislation 



requiring even greater separation between these two mail pay items/ 

3. Components of the air transportation industry . Within this 

statutory framework; the domestic air transportation industry has developed in 

its several distinct branches. 

The domestic carriers in existence in 1938 have become kno^m as the 



10» kSV.SX.k. seco 1386(b)(1). 

11. CAB ANNUAL REPORT 12 (I961). 

12. 49U.S.C,A» sec. 1376(b). 
13- ^9 U.S-C.A. sec. 1376(c). 
Ik. CAB ANNUAL REPORT 10 (I961). 
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dome stic tru nkline carriers . Principa3.1y they serve long-haul markets and 
heavily traveled segments between major cities. ^ However^ they also serve a 
number of minor points ^ incJ-uding some low-density, short-haul markets. No 

tnmkline carrier has received mail pay subsidy for several years ; and the 

IT 
Board has proposed legislation which would make them ineligible for subsidy. 

No carriers^ other than the original grandfather lines, ha.ve been certificated 
to engage in domestic trunkline service. There remain eleven carriers in 
this group. The group contjjiues to be characterized by considerab].e discrep- 
ancy in size between the Big Four and the seven smaller tximklines. 

During the nineteen forties there developed a niimber of additional 
lines, designed principally to connect smaller population centers with one 
another and with nearby major cities. Later described as local service 

carriers , " these lines originally received only temporary authority and their 

20 
status was regarded as experimental. In 1955 Congress conferred limited 

grandfather rights on these airlines with the result that permanent certifl- 

21 
cates replaced many of the temporary authorizations. Subsidized since their 

inception, the local service carriers consume the largest share of current 



15- CAB ANNUAL EEPORT 25 (1955). 

16. CAB ANNUAL REPORT I8 (1959); CAB ANNUAL REPORT 23 (19^0); CAB ANNUAL 
REPORT 31 (1961). 

17c CAB ANNUAL REPORT 9 (I961). 

18, Hearings before Antitrust Subcommittee of House Committee on Judiciary 
Pursuant to H. Res. lOT, 85th Cong., 1st Sess. 941^-9^^9 (195^). 

19* CAB ANNUAL REPORT 2^^ (1955)- 

20. Service in Rocky Mountain States Area, 6 C.A.B. 695, 730 (19^6). 

21c 69 Stat. i4-9 (1955)^ repealed, 72 Stat. 806 (1958); Southwest Airways Co., 
Permanent Certificate Case, 21 C^A.B. 83O (1955)- 
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subsidy— estimated at 58-9 million dollars for fiscal I961 for the 13 local 

22 
seivice carriers opejrating within the continental United States. 

The gi^ant of statehood to Alaska and Hawaii has resu3.ted in the 

reclassification of a ntiinber of territorial carriers as local service carriers. 

Two such carriers operate wholly within Hawaii with the benefit of subsidy. 

Eleven airlines operate within Alaska: one is ineligible for subsidy ; one 

was not subsidized in fiscal I961 though eligible, and the nine remaining 

received subsidy. The total subsidy for Alaskan and Hawaiian carriers for 

fiscal 1961 is estimated at 9.6 million dollars. ^^ 

After World War II, there arose a group of non-scheduled airlines, 

25 
operating under general exemptions previously promulgated by the Board. 

26 
After first attempting to suppress their operations, the Board in 1955 

decided that there was room in the air transportation industry for a class of 

carriers which did not maintain regular route patterns but specialized in 

charter operations and in limited, individually-ticketed flights required by 



22. CAB ANNUAL REPORT 32 (I961) 

23. CAB ANNUAL REPORT 2k (1960)- 

2k. CAB ANNUAL REPORT 32 (19^1) • 

There is some overlap among the carrier classifications • One of the 
domestic trunklines - Continental - operates a local service system. And some 
trunl^line services are rendered by two of the Alaskan carriers and by United 
States international carriers. 

25, Investigation of Nonscheduled Air Services, 6 C.A.B. 10^9, IO5O 

26, Large Irregular Carriers, Exemptions, 11 C.A.B, 609 (1950). 
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peak traffic demands « ' The non- scheduled airlines were originally des- 
cribed as large irregular carriers and are now known as suppleinen tal air 
carriers o Successive efforts by the Board to authorize their operations 
on a permanent basis^ first by exemption and then by certification^ were 
reversed by the Court of Appeals for the District of Columbia. "^"^ For some 
time the status quo was maintained by interim legislation^^ and the 
Board deferred action on applications for new supplemental authority 
while more permanent legislative solutions were pending. ^0 Wew legislation 
has recently been enacted^ providing for the transition of supplemental 
carriers to essentially all-charter operations (although the statute 
also makes provision for grant of individually ticketed authority on a 
temporary basis). ^ Mej^mhile the existing supplementals , operating 
without mail pay subsidy , have been experiencing significant financial 
difficulties. There are only about twenty such carriers still in operation. 

Also since World War 11^ the Board has certificated, initially 
on a temporary basis, six all-car^o carriers to specialize in the 
movement of air freight. 32 These carriers have been authorized to carry 

27. Large Irregular" Air Carrier Investigation, 22 C.A-B. 838 (1955) • 

28. American Airlines, Inc. v. CAB, 235 F, 2d Qh3 (D.C* Cir. 1956), 
cert, denied , 353 U.S. 905 (1957); United Air Lines, Inc. v. CAB, 278 F^ 

2d hkb (D.C. Cir. 1960), cert, granted, .judgment vacated and case remanded , 
iGk U.S« 297 (i960). 

29 • 7^ Stat. 527 (i960). 

30. Intercontinental U.S., Inc., Certificate Application For Domestic 
Supplemental Air Service, E-I7U72, Sept. 1^+, 196I. 

31. Public Law 87-528, 76 Stat. 1^3 (1962). 
32* Air Freight Case, 10 C.A.B. 572 (19^9). 
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mail on a non-subsidy basis. Today only three all-cargo carriers re« 
maino In a recent decision^ the Board renewed two certificates on a 
permanent basis and one on a temporary basis; denial of mail pay 
subsidy was reaffirmed. 3^ 

Finally, the Board has authorized three experimental helicopter 
carriers in different metropolitan areas. 35 These receive subsidy 
under a Congressionally imposed ceiling of six million dollars annually 
(estimated at 5*6 million dollars for fiscal 196l).3o Their prospects are 
uncertain at the present time. The Board also has authorized, by exemption, 
a class of air -taxi op erators ^ -^ ' unsubsidized enterprises using small 
planes for specially arranged flights. 
B* Criteria f or Entry into Commercial Aviation: Route Certification 

1. Preliminary considerations . The statute requires that each 
applicant be "fit, willing, and able" (a) to perform properly the transporta- 
tion for which authority is requested, and (b) to conform to the various legal 
regulations of certificated operation. 38 

The first element is met by showing (i) a proper organizational 

basis for the proposed operation, (ii) adequate financial resources, and (ill) 

has been 
a plan for conducting the air operation in question. 39 The final requirement/ 



33. Airfreight Certificate Renewal Case, 23 C.A.B. l86 (1956), affirmed 
sub nom . Delta Air Lines, Inc. v. CAB, 2k7 F. 2d 327 (5th Cir. 195?;. 

3*+. Domestic Cargo-iyiail Service Case, E-I83OO, May 3, 1962. 

35. CAB AKMJAL REPORT 20 (1961). 

36. CAB ANNUAL REPORT 32 (I961). 

37. 1^ C.F.R. sec. 298. 

38. k9 U.S.C.A. sec. 1371 (d)(1). 

39* American Export Airlines, Inc . —Temporary Certificate of Public 
Convenience and Necessity, 3 C.A.B. 29k, 298 (l9*<-l); Braniff Airways, Inc. 
V. CAB, 11^7 F. 2d 152 (D.C. Cir. I9U5). 
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largely diluted in recent years beca-use of the difficulty of ascertaining^ imtil 

1+0 
the end of the proceeding; exactly what operations will he authorized. In 

most instances, this element of fitness raises no problems. 

The second aspect of fitness - conformity to regulatory requirements - 

is determined by looking to past perfoxmance. Deliberate violations of the 

statutes or regiilations administered by the Board may be held to demonstrate 

41 
a lack of compliance disposition and resiilt in disqualification of the applicant. 

But the Board also considers the need for the applicant's service in passing on 

the question of qualification, and seemingly does not regard the bar created by 

past violations to be absolute. In practice, this ground has been invoked most 

significantly in denying route authority to -unscheduled operators. 

^* Public co nvenience and necessity . The determination of public 
convenience and necessity in route cases is thought to involve two major ques- 
tions: (1) should new service be authorized? (2) if so, by whom should the 
service be rendered? "^ This two-step approach has some uses and some advantages, 
but formulation of the problem in these terms may be deceptive. 

In the first place, the answer to both questions is conditioned by still 
another query preliminary to either: V/hat is the nature of the primary air trans- 
portation market in which new authority is sought? Is it the kind of market in 
which local service is most appropriate? Or is trunkline service the more 



IfO. Braniff Airways, Inc- v. CAB, 27T F. 2d 33^ (CC. Cir. i960). 

i^l. Hew York-Chicago Service Case, 22 C.A.B* 973, 990 (1955)- 

42. Hawaiian Int rate rri tor ial Service, 10 C«A.B. 62 (19*^8). 

1^3* lAWDIS, REPORT ON REGULATORY AGENCIES TO THE PRESIDENT-ELECT kl (I960). 
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suitable? Since the ansvei" to this inquiry is clear or assumed at the 
outset in many cases > the issue often is not explicitly raised. 

^' Local servic e routes. If local service is involved^ the route 
sought may well be one not previously served by any air carrier. Estimates 
vill be made of the voliiine of traffic likely to be generated, and the impor- 
ance of air service to communities on the route will be assessed. The 
crucial questions concern: (l) the cost of the various services sought, as 
rendered by different carriers, in terms of mail pay subsidy; and (2) the 
selection of carriers and communities which vill provide a maximum of needed 
air transportation for a miniminn of subsidy cost. The Board has adopted 
a policy of certificating doubtful points, whether on a temporary or perma- 
nent basis, subject to a "use it or lose it'' policy - i.e . , communities must 
emplane an average of 5 passengers daily over a twelve -month period (after 
the first six months of operation) or face loss of air service; exceptions 
are made for special cases, where, because of isolation or defense considera- 
tions^ service may be permitted despite light traffic. Utilization above the 
5 passenger minimxma may be so marginal as still to be questioned, and entire 
segments may be deleted if less than 7 passengers per flight are averaged. 



hk. Piedmont Certificate Renewal Case, 15 C.A.B. 73^, 8lO (1952); Pacific- 
Southwest Local Service Case, S-17950, January 23, 1962. 

45. Reopened Additional California-Nevada Service Case, 15 C*A.B. 11, I8 
(1952). 

46. American Airlines, Inc., Chicago-Detroit, Route 7 Local Service Case, 
20 C,A.B. 565, 571 (1955); Service to Fayetteville , Arkansas, 19 C.A.B. 
25, 27 (195^). 

^7- Seven States Area Investigation, £-1325^, December 8, I958. 
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The "use it or lose it" standards are applied in cases initiated by the 
Board and also in cases where authority to serve temporarily certificated 
points is sotight to he renewed. 

An effort is made to avoid competition among local service carriers 
and between local service and tr\inkline carriers . And the Board has been 
entertaining a mtmber of proposals to substitute local for tnonkline service 
at smaller points. ^ 

The issues of "what new service?" and "which new carrier?" are 
closely related. A decision to provide service between a sequence of towns - 
A^ B and C - may lead to the selection of Carrier No. 1^ since the service can 
most economically be added to its route pattern. This may mean that an addi- 
tional town of a marginal sort - D - may also be served, since it is well 
situated with respect to the service Carrier No. 1 will render to A, B and C. 
On the other hand, if Carrier No. 2 were selected to serve A, B and C, the 
cost would be a little more, but points S and F could conveniently be added. 
As a practical matter, therefore, the choice may be between (i) Carrier No. 1, 
points A, B, C and D, and a particular subsidy figure; and (ii) Carrier No. 2, 
points k^ B, C^, E and F, and a different subsidy figure. The possible varia- 
tions are quite extensive when consideration is given to joining the new seg- 
ment with the carrier "s existing route pattern. 



48. Piedmont Certificate Renewal Case, supra at 8ll. But see Syracuse-New York 
City Case, 2k C.A.Bo 770 (1957); Trans World Airlines. , Inc*^ Removal of 
Santa Fe -Albuquerque Restriction, l6 C.A.B. £65 (1952). 

k$c Cincinnati -Detroit Suspension Investigation, £-15365^ June 10, 1960; 
CAB ANNUAL REPORT 22»23 (I961). 

50. Quad Cities-Twin Cities Service, 2k C.A.B. 65I+ (1957)- 
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b. Tr-uxikllne routes > With respect to trunkline carriers^ the 
issues are somewhat different because (l) no direct subsidy costs are 
involved, and (2) competitive services maybe authorized. In fact, most 
trunkline cases in recent years have involved applications for competitive 
service. Briefly stmmiarized, the issues are likely to take this form: 

(a) One or more markets will attract interest because of 
their substantial traffic, and a number of applications will be made seeking 

to participate in the traffic. The first q.uestion is whether the traffic is 

51 
substantial enough to be likely to provide support for additional air service. 

No precise figure has been established to mark this likelihood. Recently, 

however, the Board considered whether to investigate markets in which ccmpeti- 

52 
tion had been eliminated by the merger of Capital and United, with a view 

to certificating a new competitive carrier: investigation was ordered where 

Capital had been an effective competitor in markets exchanging an average of 

100 or more passengers per day (but not in two 100-plus markets where Capital 

had not been an effective competitor). Probably this figure will vary widely 

depending on the general economic situation in the airline industry and the 

resolution of the next two considerations. 

(b) If the supporting traffic is on the borderline, the Board 
is likely to consider the manner in which the incumbent has developed the 



51* Southwest-Northeast Service Case, 22 C.A.B* 52 (l955)j Investigation of 
Service to Winston-Salem and/or Greensboro/High Point, 27 C.A.B* 113 (1958); 
cf ^ Continental Air Lines, Inc. — ^Amendment of Certificate of Public Convenience 
and Necessity, 1 C^A.A. 598 (19^0). 

52* United Air Lines, Inc., Competitive Service Investigation, E-17217; 
July 25, 1961 • 
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route: freqtuency of schedules, availability of seats , type of equipment, 
promotional activities, developnent of coach seanrlce. If the incumbent 
scores high, doubts usually will be resolved against new service j^^ if the 
score is lov;, new service may well be authorized. But it must be empha- 
sized that this step is concerned only with resolving doubts. If both the 
traffic and existing service are poor, the incumbent may be confronted with 

a directive to render adequate service rather than certification of a 

55 
competitor r'' if both the traffic and existing service are good, a new 

carrier may be certificated nonetheless.^ 

(c) Another factor of significance, particularly in borderline 

situations, is the identity of the incumbent and the importance of the route 

to its financial well-being. The Board is likely to be less conceztied about 

diverting traffic from one of the Big Pour than from one of the smaller 

57 
trunks or a local service carrier. * In any proceeding the amo\ant of probable 

diversion will be considered, and it may be controlling wheare it is substantial 

enough to threaten the financial position of a weak carrier (or to increase 

the subsidy need of a local service carrier). 



53« Mississippi Valley Case, 8 C<iA,B. 726, 733 (I9l^7)i Chicago-Milwaukee- 
Twin Cities Case, E-I389O, May I9, 1959* 

5^^' Pacific-Southwest Local Service Case, E-17950, Jan. 23, 1962. Cf . 
Eastern Route Consolidation Case, 25 C*A^B» 215, 217 (1957) • 

55 • Flint-Grand Rapids, Adequacy of Service Investigation, E-I516I 
April 29, i960. 

56. Transcontinental and Western Air, Inc., Additional North-South California 
Service, h C.A.B. 373;. 375 (19*^3)- Southwest-Northeast Service Case, 22 
C*A.B. 52, 60 (1955)0 

57- Great Lakes -Southeast Service Case, 27 C.A.B. 829, 839-8U1 (1958); 
Southern Transcontinental Service Case, E-16500, March 13 > 19^1 ^ appeal 
pending o 
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(d) If the first three points^ considered together, point to a 
new authorization, the Board considers the feasibility of service hy various 
applicants* New service is not rendered in a vacuum, and the Board has to 
satisfy itself that one or more carriers are so situated with respect to 
routes, facilities a,nd equipment as to be able to conduct an economically 
feasible operation. As among the competing applicants who are eligible, a 
number of considerations are taken into account in mailing the selection *. 

(i) Integration of the new authority with the old is an 

5Q 
important consideration. ^ First, the convenient location of 

existing facilities may mean that the new service can be rendered 

60 
more efficiently and economically- Second, the existence of 

traffic flows over existing routes, which can be channeled into 
the ne\T routes, may permit more extensive and economical develop- 
ment of the new route, since traffic levels over the latter will 
be higher than for other carriers. Third, the existence of the 
new authority may permit changes in schedxiling eind equipment 

utilization which will make possible improvement of service on 

62 
the old routes. 



58. Southern Transcontinental Service Case, E-1650O, March 13^ 19^1^ appeal 
pending « 

59* Trans-Southern Airlines, Inc. --Certificate of Public Convenience and 
Necessity, 2 C.A.B, 25O, 271 il9hO)i Delta Air Corporation—Certificate of 
Public Convenience and Necessity, 2 C.A.B* 4^7, ^68 (19^1). 

60. New York-San Francisco Nonstop Service Case, E-IMj.12, September 2, 1959- 

61. New York -Florida Case, 2k C.A.B. 94, 100 (195^); Great Lakes -Southeast 
Service Case, 27 C.A.B* 829, 838 (1958). 

62. Middle Atlantic Area Case, 9 CA.B. 131, iH (1948). 
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(ii) Related to this is the applicant's "historic participation" 
in the traffic • In order to encourage carriers to build up traffic 
on their routes and to minimize disruption of existing traffic 
relations, the Board will give some weight to the carrier's prior 
participation in the traffic in question, either as a connecting 

carrier or a more circuitous carrier. ^ Thus American recently was 

6k 
selected as a third nonstop carrier between New York and San 

Francisco because it had participated in the New York -San Francisco 

traffic on its transcontinental route through Chicagoj Northwest, 

the rejected applicant, was a complete stranger to San Francisco- 

(iii) Pointing in a different direction is the Board's policy 

of strengthening the smaller trunkline carriers, attempting to 

balance the industry by equalizing to some extent the strong and the 

weak. This may involve the injection of a smaller trunkline, with a 

limited system, into an entirely new market. This factor received 

particular emphasis in a series of decisions in the middle fifties 

which granted extensive new route authority to the smaller trunklines, 

65 
particularly in long-haul, high-density markets. Acttially a similar 

attitude probably has been present in more generalized form throughout 

the administration of the Act: it is difficult to review a series of 



63. Chicago-Milwaukee-Twin Cities Case, E-I389O, May 19^ 1959; Denver Service 
Case, 22 C.A^B. 1178,1183 (1955)- But see Great Lakes -Southeast Service Case, 
supra at SST- 

6l^.. New York-SanFrancisco Nonstop Service Case, supra > 

65. New York-Chicago Service Case, 22 C.A.B. 973 (1955); Denver Service Case, 
22 CoA.B. 1178 (1955); Southwest-Northeast Service Case, 22 C.A.B. 52 (1955)-^ 



19- 
route cases without coming to the conclusion that the Board is 
endeavoring to distribute desirable routes among all the existing 
trunklines, big and small, so that none will feel neglected. This 
may be described as maintaining "balance" in the industry; but this 
approach also maintains the status q.uo to a large extent and the 
goodwill of the existing carriers toward the Board. 

(iv) The Board also considers the operational policies of the 

different carriers, choosing a specialist in coach service if that 

66 
is the most glaring deficiency in the market under consideration 

or choosing a regional carrier if the traffic to be served lies 

67 
wholly or primarily within that carrier's region. This probably 

is not one of the stronger factors, and it seems to be advanced most 

often in support of decisions resting on other grounds. The same 

observation may be made as regards many of the other factors found 

in Board opinions. 

(v) Finally, the Board has to consider what other services will 

be made possible as an incident to selecting one carrier over another 

for the major market needs. Each carrier has a different route system 

and, absent express restriction, the carrier selected may render 

service between the newly awarded points and any of its existing 

authorized points as long as junction points are observed (mandatory 

V 68 
stops where different routes or segments are joined}. Thus the 

selection of each carrier brings with it different new services to 

and from other points on that carrier's routes. This may be good or 



66. Reopened Milwaukee-Chicago-New York Restriction Case, 21 C.A.B. 7^0 
(1955); New York-Chicago Service Case, supra at 978* 

67. Braniff Airways, Inc., Memphis -Oklahoma City -El Paso Service, 6 C.A.B. 169, 
180 (l9^i|-)j New York-Chicago Service Case, supra at 978. 

68. North Central Case, 7 CJl.B. 639, 650 (l9i^6). 
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bad* If the new combinations are worthy of service and presently 
have none, this is a factor in the carrier *s favor. If the new 
combinations already have ample service, and the addition of the 
applicant will lead to "excessive*' competition, this is a negative 

factor •» although one which may sometimes be eliminated by an 

69 
appropriate restriction. ^ 

Once again, the qtuestions of selection of route and selection of 
carrier are intermingled. Although the issues may be divided for considera- 
tion, the separation, while valid in terms of emphasis, is never complete. 
For the choice in the last analysis is between one carrier with an existing 
route system and a consequent "package" of city pairs which will be served, 
and another carrier with a different route structure and a different 
"package" of city pairs. Indeed, even the usual emphasis may be reversed, 
and instead of starting with a route that needs a new carrier the Board may 
begin with a carrier that needs new route authority. 

The more conventional cases coming under this heading are the route 
consolidation cases ; where a carrier seeks the consolidation of separate 

routes by (a) elimination of a junction point, making nonstop operation 

70 
possible; (b) transformation of common points on separate routes into 



69, Reopened Milwaukee -Chicago-New York Restriction Case, 21 C.A.B, 7^0, 7^4 
(1955); Service by Western Air Lines, Inc., to Sioux Falls, South Dakota, 

20 C.A.B, 757, 758 (1955); New York-Chicago Service Case, 22 C.A.B. 973 
(1955); Southwest -Northeast Service Case, 22 C.A.B. 52 (1955)- 

70. Eastern Route Consolidation Case, 25 C.A.Bc 215 (1957)- 
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intermediate points on a single route for the same purpose;' or (c) 

certification of a new intermediate point to unite separate routes into a 

72 
single route* T-Jhere the consolidation will not result in duplication of 

existing service^ the primary focus is on the effect of the applicant's 

73 
proposal in reducing its costs and facilitating better ser^rice. Where 

duplication will result, the Board has required that a need for improved 

service be shown and that diversion from existing carriers be weighed against 

7k 
the factors favoring the route consolidation. Even so, the primary impetus 

for the new authority comes, not from the demand for new service, but from 

the carrier's attempt to achieve greater operating efficiency. 

In a less conventional setting, the Board on occasion may have 

injected a new carrier into a route for reasons other than the need for 

75 
new service on that route. Thus in I956 the Board certificated Northeast'"^- 

the only triinkline then still on subsidy - into the lucrative New York-Miami 

market for five years. To be sure, the Board found a need for additional 

competitive service • But the circumstances surrounding the case - the 

admittedly good development of the route by existing carriers, the rejection 

of other applicants with seemingly superior claims, the limited duration of 



71- American Airlines, Inco, Consolidation of Routes, 7 C.A.B. 337 (19^6). 

72. Delta Air Lines, Inc., Amendment of Certificate, 11 CA.B, I8 (19^9)^ 

73* American Airlines, Inc., Consolidation of Routes, supra . 

7^. Eastern Route Consolidation Case, supra . 

75 • New York-Florida Case, 2k C.A.B* ^k (l956)o 



22. 

the certificate - all seem to indicate that the principal impetus for the 
certification was the desire to get Northeast off subsidy. 

This suicmary does not purport to be complete, nor to exhaust 
the factors adduced by the Board in support of particxolar route awards. It 
does, however, indicate the major types of considerations frequently advanced 
in deciding route cases. 

C . The Economic Significance of Air Carrier Licensing 

Domestic commercial aviation has made great strides since 1938. 
Even so, it remains today a highly specialized transportation medixmi, 
accounting for only a small minority of intercity freight and passenger 
traffic. Prospects for the future are the subject of considerable 
debate - 

1. D evelopment of the air transportation industry * In the 
twenty-one years from 1939 to 19^0, the transportation of all forms of 
property by commercial air carrier within the United States increased 
6,667^ from 12 million ton -miles' to ro-ughly 8OO million ton -miles. 
But the i960 shipments (including small quantities of private air transport) 

amounted to only OoO^Qfo of all intercity freight movements. Over 99-95^ 

79 

of Intercity freight moved by rail, truck, vmter carrier, or pipeline.^ 



760 ICC BUREAU OF TRANSPORT ECONOIGCS AND STATISTICS, STATEMENT NO. 6103, 
INTERCITY TON-MILES, 1939-1959, at h (I961). 

77 ICC, SEVMTY-FIFTH ANNUAL REPORT 15 (19^1) . 

78- Ibid . 

79 « Ibid. 
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In the same twenty-one year period, domestic air passenger travel 

on commercial aircraft increased almost 5,000^ from 683 million revenue 

An At 

passenger-miles to 33 billion revenue passenger-miles. But in i960 the 

82 
airlines accounted for only 4.38^ of all intercity passenger travel. The 

On 

i960 totals for domestic intercity passenger-miles are as follows: 



Transportation 
Medium 


Passenger-Mile s 
(millions ) 

21,5?!^ 


Share of 
Public Transit 

28.9 


Share of 
Total Transit 


Railroads 


2.86 


Motor Bus 


19,896 


26.7 


2.63 


Waterways 


2,068 




0.27 


Commercial Airlines 


33,035 


kk.3 


4.38 


Other Aircraft 


923 




0.12 


Private Automobiles 


677,589 




89. 7U 


Total Public Transit 


7^^,505 


100.0 


9.77 


Total Private Transit 


680,580 




90.214- 


Total Transit 


755,085 




100.0 



80. CAB, HAHDBOOK OP AIRLINE STATISTICS II-14 (19^1) . 

81. In i960 schedxiled service accounted for 30. 5 hillion revenue passenger- 
miles. CAB, HANDBOOK OF AIRLINE STATISTICS Il-l^i- (19^1) • Nonscheduled 
service by scheduled airlines totaled 0.5^ billion revenue passenger-miles, 
CAB, HANDBOOK OP AIRLINE STATISTICS II-I8 (I961). Based on statistics in 
CAB ANNUAL REPORT 76 (I961), for 12 months ended March 31, 19^1, and 
statistics for 12 months ended March 31^ 19^0 in CAB ANNUAL REPORT 69 (I960), 
it is estimated that supplemental air carriers acco\mted for 1^9 "billion 
revenue passenger-miles in I960. The total revenue passenger-miles of these 
three forms of commercial air transportation was approximately 33 billion. 

82. ICC, SEVENTY-FIFTH ANNUAL REPORT 15 (1961), supplemented by the computa- 
tion in note 81 supra . 

83. Ibid . 

6k. Traffic on inland waterways is treated as private transit, since division 
between public and private is impracticable and the shares involved are 
extremely small. 
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As these figures indicate ^ the important characteristic of domestic 
air transport is the large share it holds of public intercity passenger 
traffics the growth in this respect has been from 2.3^^ in 1939 to kk.3i> in 

i960, giving commercial aviation a larger share of this traffic than any other 

8? 
fonn of public transport; much of this is believed to be business travel. 

The dominance of the private automobile^ however, has limited the airlines* 

share of total intercity passenger movements: the growth has been from 0.2^ 

in 1939^® to 4.38^0 in 1960.®^ 

Within the domestic air transport industry, passenger and freight 

movements have been shared by the various components of the industry in the 

following proportions (figures are for fiscal 196l)r 



Component 


Revenue 
Passenger- 
Miles 
(billions) 

28.96 


Share of 
Total Revenue 
Passenger- 
Miles 


Ql 
Cargo^ 

Ton-Miles 

(millions) 

56lt.l 


Share of 
Total Cargo 
Ton-Miles 


Domestic trunkline 


90.2 


65.8 


LoceuL service and 
helicopter 


1.24 


3.8 


11.2 


1.3 


All- cargo 






13i^.4 


15.7 


Supplemental 


1.92 


6.0 


147.9 


17.3 


Total 


32.12 


100.0 


857. 6 


100.0 



85. AIR TRANSPORT ASSOCIATION OF AMERICA, FACTS AND FIGURES ABOUT AIR 
TRANSPORTATION 27 (I961). 

86. Supra at notes 8I-83. 

87. A recent survey conducted hy the Fortune Market Research Department 
indicates that 59^ of airline passengers are engaged in business travel. 
FORTUNE AIRLINE STUDY 5 (I961). 

88. AIR TRANSPORT ASSOCIATION OP AMERICA, FACTS AND FIGURES ABOUT AIR 
TRANSPORTATION 27 (I961). 

89. Supra at notes 81-83. 

90. CAB ANNUAL REPORT 76 (I961). 

91. Cargo ton-miles include freight, express, excess baggage, and mail. 
Movements wholly within Alaska and Hawaii have been excluded. 
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•The following table shows the dJ.vision of traffic among the 

eleven trimkline carriers^ in annual revenue passenger-miles^ in shares of 

domestic trunlcLine traffic, and in shares of industry traffic.^ 



Trunkline 
Carrier 

American 

Braniff 

Continental 

Delta 

Eastern 

National 

Northeast 

Northwest 

TVJA 

United^^ 

Western 



Revenue 
Passenger-Miles 
(12 Months ended 
10/31/61) (000) 

5,896,075 

1,01^9.3*^9 

880,596 

2,12T;421 

3,9^1,257 
1,071,821 

723,791 
1,011,290 
4,223,832 
7,1^63,495 

839,295 



Per cent of 

Trunkline 

Revenue 

Passenger-Miles 


Per cent of 
Industry Revenueg- 
Passenger-Miles 


19.8 




17.8 


3.6 




3.2 


3.0 




2.7 


7.2 




6.5 


13.8 




12. ij. 


3.7 




3.3 


2.5 




2.3 


3.5 




3.2 


11^.5 




13.1 


25.5 




23.0 


2.9 




2.6 



29,228,222 100.0 90.0 

The Big Four account for some 73*6^ of domestic tioinkline passenger 
traffic and 66.3^ of the total domestic passenger traffic o These percentages 
may be compared with the 80^ share of the Big Foiir when regulation was first 
imposed in I938. Despite the Board's policy of strengthening the weaker 



92* Letter from Mr« William Weinfeld, Chief, Research and Statistics Division, 
Office of Carrier Accounts and Statistics, Civil Aeronautics Board, to 
Professor W. K. Jones, dated February 16, 1962, 

93 • Percentage of trunkline revenue passenger-miles was multiplied by .9, 
since trionklines account for approximately S0$ of industry revenue passenger- 
miles. 

Sk. Figures include traffic of Capital applicable to periods prior to 
Capital's merger with United on June 1, I961. 

95 • WoK. Jones, Antitrust And Specific Economic Regulation: An Introduction 
To Comparative Analysis 5 19 A.B.A. ANTITRUST SECTION 2bl, 3C4 (I9&I). 
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tmnklines^ the Big Four remain dominant both among the trunklines and in the 
industry as a who3-eo The modest dilution that has occurred in the Big Four's 
share of industry traffic is as much the consequence of introducing nex^ com- 
ponents into the industry (local service and supplementals ) as it is attribut- 
able to strengthening the weaker trunks* And yet the Board's policy of 
strengthening the weaker tirinks, coupled with other factors, has led to 
extensive point-to-point competition among trunkline carriers . 

In the following table there are set forth trunkline schedules for 
the one hxmdred city -pairs accounting for the largest numbers of revenue 
passenger-miles in 19600-^ Some authorizations may be restricted, thereby 
limiting the niamber of schedules v;hich may be offered by an individual carrier; 

in other instances authorizations may not be fully utilized. 

Number of tr\mklines Number and nature 

offering schedules of city-pairs 

5 or more nonstop 3 (the New York -Washington-Boston 

triangle ) 

k nonstop 4 (3 in the top ten city-pairs) 

3 nonstop 22 (lU in the top 45 city-pairs) 

2 nonstop, plus 1 or more 8 (scattered) 

significant one -stop 

2 nonstop 23 (scattered) 

1 nonstop, plus 1 or more 17 (scattered) 
significant one -stop 

More than one m-oltistop 10 (7 in the bottom half of the 100 

city-pairs) 

1 nonstop k (all in bottom 22 city-pairs) 

1 multistop 9 (7 in bottom 20 city-pairs) 



96. The 100 city -pairs in order of passenger-mile rank were obtained from 
CAB, DOMESTIC ORIGIN-DESTINATION SURVEY, January 1 to December 31; 19^0, 
Vol* I - 13, Table h (1961). The trunkline schedules for these city-pairs 
were obtained from OFFICIAL AIRLINE GUIDE, NORTH AMERICAN ED., September, I961. 
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To place these figures in perspective ; consideration must be given 
to the nature of these city-pairs. Two factors are of importance: 

(1) The average number of revenue passengers moving over the 
segment each day— this indicates the density of the movement and has an 
obvious bearing on the practicability of multiple flights. 

(2) The total revenue passenger-miles moving over the segment 
annually— this indicates the general revenue potential of the route, since 
gross revenues vary roughly in proportion to revenue passenger-miles. 

Of the one htindred city-pairs which have the highest revenue 
passenger-miles J, and therefore the highest revenue potential, 1? generated 
less than 50 passengers daily in each direction.-'^' If city-pairs are ranked 
in terms of density (revenue passengers) rather than revenue potential 
(revenue passenger-miles), the one hundredth shows an average daily passenger 
flow of only 8l in each direction;" but this grouping contains many short 
hauls which generate less revenue because they account for fewer revenue 
passenger-miles . 

Without attempting to set any precise outer limit, it is evident 
that there are not an unusually large number of routes which, under current 
traffic flows, are sufficiently lucrative (revenue passenger-miles) and 
sufficiently dense (revenue passengers) to support m\iltiple carrier operations- 
Under either measure the point is soon reached where average daily traffic 
flows are well under 100 each way. With these figures comparison may be made 
to the capacities of modern aviation equipment: jets capable of carrying 



97- CAB, DOMESTIC ORIGIH-DESTIRATION SURVEY, January 1 to December 31^ 19^0, 
Vol. 1-13, Table h (I961). 

98. Ibid. 
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"between 6k and 179 passengers;-^-^^ jet propeller craft with capacities ranging 
from kO to 981 large conventional aircraft with capacities between 4o and 
95^ and the venerable DC-3^ v^hich can carry 21 passengers • 

It is possible, of course, for individual market flows to be com- 
bined by a multistop flight serving several markets. But this, too, carries 
important implications s services in individual markets thus become closely 
interrelated^ necessitating inquiries much broader than the service needs 
between various isolated pairs of cities. In any case, the domestic trunk- 
lines appear to be flying capacities, at current passenger fares, which 
substantially exceed the public's demand for accommodations. They reported 
that in I961 they were able to fill only 5^^ of available seats (a drop of 

3*5^ from the previous year); and they ran losses amounting to roughly 30 

102 
million dollars. 



99' Boeing TO? 121-179 passengers 

Boeing 720 ikS 
Convair 88O 81f-110 

DC-8 118-176 
Caravelle 6l|.-80 

The figures in this and succeeding footnotes are taken from various 
editions of JANE'S ALL THE WORLD'S AIRCRAFT. 

100c Fairchild P-27 

Lockheed Electra 
Vickers Viscount 

101. Convair 240 
Convair 3^0 
Convair i^li-O 
DC-6 

DC-7 95 

Lockheed Constellation 9^ 

Lockheed Super G. 92 

Martin kok kO 

102. Air Transport Association of America, Press Release, January 1, I962. 
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passengers 
■98 
•59 


ko 
kk 


passengers 


82 


-52 
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The development of the domestic tr\mld.ine market since World War II 
is sinnmarized in the next table, the numbered columns of which relate the 

following informations (l) domestic revenue passenger-miles of domestic 

10^ 
trunklines in scheduled service; "^ (2) percentage increase or decrease in 

such revenue passenger-miles over the previous year; (3) domestic route 

miles operated by domestic tnmklines; (^) pei^centage increase or decrease 

in such route miles over the previous year; (5) total capital invested in 

domestic operations of domestic tnmklines; (6) rate of return on such 
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103 o CAB, HANDBOOK OF AIRLINE STATISTICS II-l4 (1961). 

104 CAB, HANDBOOK OF AIRLINE STATISTICS 11-15 (19^1) • 

105. Letter from Mr William We inf eld. Chief, Research and Statistics 
Division, Office of Carrier Accounts and Statistics, Civil Aeronautics Board, 
to Professor Wo Ko Jones, dated February 16, I962. 

This figure is the net certificated domestic route mileage of the 
domestic trunkline carriers, being a total of the shortest distance connecting 
all of the points served by each individual carrier on all of its routes along 
flight paths authorized in its certificate of public convenience and necessity. 
Duplication is removed for each carrier's routes but not as between different 
carriers* The data are weighted for the time element involved in route changes. 

106. CAB, HANDBOOK OF AIRLINE STATISTICS II-6lf (1961), 
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invested capital. 

From columns 1^ 3 and 5 it is evident that, over the entire post- 
war period, substantial growth has occurred in domestic trunkline traffic, 
route mileage and investment. But columns 2, k and 6 illustrate the erratic 
nature of this growth and the impact on domestic trunkline profits. While 
other factors, such as equipment capacity and operating expenses, xmdoubtedly 
affect the profit margins of the trunklines, it seems evident that traffic 
growth has a positive effect on such profits and new route mileage a negative 
effect. 

2. Prospects for the future * The probable direction of future air 
carrier licensing can be discussed in terms of the two major branches of the 
industry. 

a. Local service . Applications for the extension of local service 
operations place the Board between two significant political pressures. On 
the one hand, there is always opposition to lavish disbursements of the tax- 
payers' money in the form of mail pay subsidy! and the Board's staff has 
been traditionally conservative on this issue. On the other hand, there is 
a strong desire for the extension of air service to smaller communities, 
particularly where satisfactory surface transportation is unavailable; and 
these communities have articulate and forceful spokesmen in the Congress. 
The conflicting pressures probably will come to a head in the near future on 
two issues: deletion of communities presently receiving service, pursuant to 



107 • The figures for 19^6 through 1950 were obtained from the Initial 
Decision of Examiner Ralph L. Wiser in the General Passenger Pare Investigation, 
Dkt. No. 8008 et al, Appendix No. 1, May 27, I959. Figures for I95I and 
later years were obtained from CAB, HANDBOOK OF AIRLINE STATISTICS II-65 
(1961). 
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the "use it or lose it" policy; and determination of applications for a 
subsidized, "third-level" of air service to coiamunities too small to be 
reached even by the local service carriers* To date the Board has received 
little guidance from the Congress on how far it should go in expending the 
taxpayers* dollars for rural air service. 

b. TiTinklines * With the advent of the jets — vith their faster 
speed and greater capacity — the tninkline network is overextended in many 
places, at least insofar as jet operations are concerned. The emphasis in 
coming years undoubtedly will be on transferring smaller cities to local 
service carriers rather than introducing trvmkline service into new markets, 
although this is a highly controversial subject. There remains, however, the 
question of whether (and to what extent) competitive services should be 
authorized over segments admittedly suitable for trunkline operations. The 
present inclination on this issue appears to be decidedly negative. Its 
future resolution will probably depend on: 

(a) The magnitude of growth in traffic potential. At present 
traffic levels, there seems to be little room for additional competitive 
service with large -capacity equipment. Indeed, many of the markets which 
have such service are unusually "thin." 

(b) Conclusions about elasticity of demand for air transportation. 
If the demand is highly elastic — i.e . , many more passengers would travel at 
lower fares --pre sent traffic levels are not decisive; additional competition 
could be certificated to drive do^m fares and build up traffic. If, on the 
other hand, demand is inelastic-- i.e . , about the same nimiber of passengers 
would travel despite wide variations in fares--the benefits of extending 
competitive services are less evident. Competition in non-price matters — 
schedules, equipment, service — can probably be effected by certifying two 
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carriers over important routes (as measured by present traffic standards); 
and fares can be controlled by the Board- One difficulty is the lack of 
systematic knowledge about the elasticity of demand for air transportation, 
particularly as it concerns long-run constoner preferences related to general 
fare levels (as contrasted with the restilts of promotional fares in particular 
markets ) » 

(c) The Board's attitude toward subsidy. In addition to the 
overt subsidy received by local service carriers, it is generally recognized 
that many airline services are internally subsidized — i.e * , the trunklines 
serve small cities or lean routes at a loss or with little profit and make 
up the difference by charging higher fares than are necessary on the more 
heavily traveled routes. If greater entry is permitted on the poptilar 
routes, profits earned there will be forced dovm, making it impossible for the 
trunks to subsidize internally their leaner routes. The Board has taken 
actions in recent years inconsistent with the concept of internal subsidy? 
certificating multiple carriers on monopoly routes formerly yielding high 
profits to the monopolist; substituting local service carriers for trunklines 

at smaller communities* On the other hand, the Board has sometimes awarded 

109 
profitable routes to local service carriers to aid them in reducing subsidy, ^ 

and has beg\in to compel "adequate service" in lean markets neglected by 



108. RICHMOND, REGULATION AM) COMPETITION IN AIR TRANSPORTATION 15^-158 
(1961). 

109o Syracuse-New York City Case, 24 C.A.B. 770 (1957); Pacific-Southv^est 
Local Searvice Case, E-17950, January 23, 1962. 
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110 
recalcitrant ti'unkllnes. Perhaps the safest escape from the conflict 

between public subsidy costs and rural service demands is to augment the 
contributions of internal subsidy to leaner routes and to protect profitable 
routes to facilitate such contributions* The Boaxd can justify this approach 
on the ground that Internal cross -subsidization is a common ingredient of most 
regulated pricing and some unregulated pricing. But the significant appeal is 
the fact that a disguised tax and internal subsidy — in the form of protected 
profits on the more lucrative routes- -is evidently more acceptable politically 
than the overt taxes which must be used to support Government subsidies • 

(d) The Board's concern about industry profits. Protection of 
high profit routes may be needed to make feasible a policy of internal sub- 
^ sidization. Industry profits may also be an object of concern because of a 
number of other views: that high profits are essential to an adequate 
safety program; or that such profits are essential to the introduction of 
new equipment styles at a rapid pace; or that the Board is responsible for 
the "health" of the air carrier industry and that profits are a measure of 
such health. These attitudes are of course promoted by the degree of 
identification Board Me^mbers have with the industry. If these attitudes are 
strong, the tendency would be to protect profits from the depressing effects 
of additional competition. 5y contrast a policy more imbued with a com- 
petitive spirit — willing to have prices and profits drop and to allow weaker 
or ineffective carriers to fail--might point in the opposite direction. Thfe. 
situation may become confused, however, by a desire to preserve "competition" 



i. 



110. Flint-Grand Rapids, Adequacy of Service Investigation, E*15l66, April 29, 
I96I; VJashington-Baltimore, Adequacy of Service Investigation, E-I5162, 
April 29, I96I; Toledo, Adequacy of Service Investigation, E-lii-629, November 
10, 1959; Adequacy of Domestic Airline Service: The Community's Role In A 
Chan^in^ Industrie 68 YALE L.J. 1199 (1959)- 



as concretely embodied in the smaller t3runklineS; and to do so by sheltering 
them from the adverse effects of the general decline in industry revenues that 
might "be prompted "by additional licensing. 

All of these issues involve complex interrelationships of fact 
and policy. The factual elements are clearer in the first two; and the 
policy aspects predominate in the latter two. But policy outlook certainly 
colors factual appraisals; and factual premises or assumptions underlie the 
policy conclusions* The complexity of the relationships is difficult enoughs 
More troubling is the extent to which the facts are in doubt- -or largely 
xanKnowable—and the extent to which the important issues of public policy 
are left to resolution by the individual Board Member with little authorita- 
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Y tive guidance from the Congress. 






35 
D . Organiza tion of the Licensing Process 

The ultimate responsibility for authorizing new domestic air 

transportation rests with the Civil Aeronautics Board, an Independent 

regulatory agency of five Members appointed for staggered terms of six 

111 
years each* 

The tenures of the current Members of the Board are 10 ^S years^^ 
5.6 years, 2*1 years, 2ol years, and 10 months (as of December 31^ I961). 
Their average tenure is 4*3 years; but it is only 2^9 years if the single 
ten-year Member is excluded • The 22 prior Board Members appointed since 
1938 had tenures averaging koZ years; but the average is only 2*8 years 
if three Members with ten or more years of service are excluded • The 
longest term recorded was l6oif years; three appointees served less than 
a year. More than half of the 2? past and present Members of the Board 
had experience in aviation regulation or in other economic regulation 
prior to their appointment to the Board: 9 with the federal government, 
k with state governments, and 3 in non-governmental positions. The 
remaining 11 evidently had no prior experience directly relevant to 
their duties on the Board • 

Each Board Member has one personal assistant-- except the Chair- 
man, who has two* These are ungraded $17, GOO employees, except for one 
with a GS 15 rating. Their average experience with the Board is 7.4 , rt. 
years. For additional professional assistance in the discharge of 
their many duties^ Board Members must look to the general staff. h--: 



111. 1|.9 u.S.CoA. §1321 (a) (1); Statement of Organization and Delegations 
of Final Authority, sec. 1.1, 1.2(a), 25 F.R. 657 (196O), as- amended, 

25 F.R. I29I8 (i960), 26 F.R. 7231 (1961) (hereafter ^'Organization") . 

112. Unless otherwise indicated, time with the Board is as of December 
1, 1961 and Includes absences for military service. 
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The staff components principally involved in licensing domestic air 

transportation are as follows: 

^' Bureau of Economic Regixlat ion > Headed ty a Director 

113 ^ 114 

(GS 18, 20A years) and a Deputy Director (GS VJ, 3*7 years), 

the Bureau is divided into three Divisions: (1) Rates, (2) Subsidy, and 

115 
(3) Routes and Agreements. The Routes and Agreements Division is the 

largest and it. plays an important role in the licensing of new air 

116 
transportation. Its professional staff i2:cludes "both lawyers and 

117 
economic analysts. The Chief of the Division (GS I7, l4.3 years) 

is a lawyeri the Assistant Chief (GS 15, 20 years) is an analyst. 

The Routes and Agreement Division is divided into five components; 

(1) Legal Staff . There are 20 authorized positions 

for attorneys on the Legal Staff. Iheir functions are tn act as 

118 
Bureau Counsel in formal proceedings and to do other legal work 

connected with the processing of route cases. The 18 attorneys currently 

employed range from the Chief of the Staff (GS I5, 10.1 years) and two 

attorneys with over 15 years experience (GS ik amd. I3), to three 

attorneys who are with the Board for less than a year (GS 9 and 11); 

there are two vacancies. Most of the attorneys are in the GS 11 to GS ?3 

range; their average time with the Board is lj-.9 years. 



113. Organization § 4.2; Delegations and Review of Action Under Delegation; 
Non-Hearing Matters, Ik C.P.R. § 385*12 (hereafter "Delegation") • 

Jlk^ Organization § 4.5. 

115 • Organization § 4.1 

116. Organization § 4*10 

117 • Organization § 4.11; Delegation § 385*13* 

118. Organization § 4-.12. 
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(2) Ttunkllne Sect 1 on » There are ll*. authorized 
positions for analysts in the Trunkline Section, Their functions are 
to perform statistical and analytical work for the Division, process 
informal matters, prepare exhibits and act as expert witnesses in 
formal proceedings, and otherwise assist Bureau Counsel in such 
proceedings • In addition to domestic trunkline carriers, this section 
handles matters related to United States international carriers 

and foreign air carriers. Counting the Section Chief (GS 15, 19*9 years), 
there are seven analysts with ten or more years time with the Board; only 
two have less than two years experience; there is one vacancy. 
Six analysts are GS 12 to GS 15; four are GS 11; and three are GS ?• 
The average tenure of all analysts is 9»5 years • 

(3) Local Service Section * There are l6 
authorized positions for analysts in this section. Their functions are 
similar to those of the Trunkline Section analysts except that they are 
concerned with local service carriers, helicopters, and territorial 
carriers. Including the Section Chief (GS 15, 17-9 years), there are six 
analysts with ten or more years time with the Board; only one has less 
than two years experience; there are three vacancies* The personnel 

are divided into three groups of roughly equal size: 

GS 13 or higher, GS 11 and 12, and GS 7 and 9* Average tenure of all 

such analysts is 9«2 years* 
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(k) Carrier Servi ces Section » There are 8 
authorized positions for analysts in this sectiono Their functions 
are the same as the other analysts considered except that they are 
concerned principally vith supplemental air carriers, charter auth- 
orizations^ and freight forwarders. With the Section Chief (GS 15^ 19 •^ 
years), there are three analysts with 10 or more years of experience; 
only one has less than two years; there are two vacancies. Four of the 

analysts are GS 11, and 2 are GS 7« Their average tenure is 10.6 years. 

(5) Agreements Section^ This section is not 

concerned with initial licensing hut with relations among air carriers; 

details on its composition are therefore emitted. 

Coaslderin'g' t- e Dlji^i'^icn as a whole, the workload is divided 

very roughly as follows: domestic air carrier licensing, 50^; other 

licensing (primarily international), 20^; matters other than initial . . 

licensing, 30^. With respect to domestic licensing, the Bureau spends 

a little more than twice as much time on formal proceedings as on infor- 

mal authorizations. 

2o Bureau of Hearing Examiners > Headed hy a Chief 

119 
Examiner, the Bureau has authorized 2k positions for hearing examiners, 

allCH 15* Of the 20 examiners on whom information is available, k have 

been CAB examiners for twenty or more years and Ik others for ten or 

more years; there are also some vacancies and a recent appointee. The 

average tenure of the twenty is I6.5 years, and they average another 5.6 

years of specialized governmental experience related to their examiner 

function. iOl are appointed pursuant to §11 of the Administrative 



119^ Organization §13.1, 3.2, 3.35 DeiegSMSn Iseo.' 385.IO. 
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Procedure Act and their primary function is to preside at formal evidentiary 

120 
hearings and render initial decisions based on the records madee 

Except for a secretary j^ they normally work without individually assigned 

assistance <» About Uo^ of the workload of all hearing examiners concerns 

the licensing of domestic air transportation; another lO^o involves other 

licensing, primarily foreign and international carriers* 

3o Office of General Counsel s The General Counsel (GS l8, 

121 ^ ' ' 

23*2 years) and Deputy General Counsel (GS 17^ 1^*9 years) head a legal 

122 
office that is divided into four parts; portions of two of these com- 
ponents have a direct relation to the licensing process • 

123 
In the immediate office of the General Counsel are a 

number of specialists in different subjects* One of these is the Special 

Counsel (Routes) (GS 15, 21*5 years), who advises on novel and important 

questions concernln^^ domestic route matters and is the principal coordinator 

on this subject in relations among the Board, the Bureau, and other branches 

of the office of General Counsel • 

124 
Two of the Divisions of the Office ~ (l) Rules and Legislation 

125 
and (2) Litigation and Research — are not specifically involved in the 

licensing process, but may contribute indirectly: the former by 



120* Organization sece 3»5> 3*8; Delegation sec, 385.11* 

121*. Organization seco 7.2, 7*3; Delegation sec. 385. 20o 

122 ♦ Organization sec* 7#1* 

123 • Organization sec« 7,2* 

12l|-. Organization sec*, 7* 5, 

125 « Organization sec# 7.7. 
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advising on changes in rules and legislation affecting licensing activities; 
and the latter (primarily concerned vith defending Board orders in court) 
hy engaging in generalized research vith respect to licensing problems » 
The Opinion Writing Division^ "by contrast, is directly 

involved in the licensing process, since its major responsibility is 

126 
the drafting of Board opinions and orders • Headed by the Associate 

127 
General Counsel, Opinion Writing (GS l6, 13*6 years), the Division 

has an authorized strength of 12 additional attorneys # The present staff 

of 10 range from GS 12 to GS Ik and from complete nevccmers to one 

attorney vith almost 13 years vith the Board. Their average tenure is 

3*8 years o About 45 ?^ of the workload of the Opinion Writing Division 

involves domestic route matters and another 10^ is concerned vith 

international and foreign carrier licensing. 

4© Other Board Coiiogponents . Independent of the three previous- 
ly described staff groups are a number of additional. units vhich also 
play a part in the licensing process: 

Recently the Board established a Planning Office with an author- 
ized strength of three economists. Two are now on the premises (GS 16 
and GS 15 ) and , although they do not participate In Individual licensing 
proceedings, the general policies they formulate. If accepted, undoubted- 
ly would have a significant impact on the Board's decisions on the 
licensing of domestic air transport. 

126. Organization § 7.8. 
127 o Organization § 7.9. 



1+1 

fc Hae Office of Carrier Accounts and Statistices is a substan* 

tial establishment concerned primarily vith the collection and collation 

128 
of statistical data and vith the auditing of carrier records. Its 

impact on the licensing process is twofold: first, the statistics and 

reports it disseminates are the primary data-- the raw material — on 

which other participants in the licensing process rely; second, three 

of the direct participants in the licensing process ~ Board Members, 

hearing examiners, and opinion writers ~ may call upon this Office to 

provide special technical and analytical assistance ♦ It is estimated 

that special assistance in the latter category, involving primarily 

traffic analysts and accountants (GS 9 thraugh GS I3), require 3.*+ imn- years 

of effort annually. The Office may also assign an analyst to work directly 

^ with a hearing examiner on a particularly complex economic case; this has 

occurred about once a year over the last several years* 

The Executive Director of the Board plays an important role '' 

129 
in management arud personnel matters, including suggestions for 

improvement of processing methods, but he is not a direct participant in 
individual licensing cases. Similarly, the Director of the Office of 
Community and Congressional Relations, while not a participant in the de- 
cisional process, advises community representatives as to the most 
promising methods of obtaining improved air service, and they in turn may 
trigger a licensing proceeding. 



s* 



128. Organization §§ 6.1, 6.2. 

129. Organization § 2.3. 
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E. Processing of Formal Route Proceedings 

In roiighly chronological sequence, the successive stages of a 

formal route proceeding -will "be considered. Thereafter the processing of 

nev operating authority by Informal methods vill he briefly described. 

1. The decision to initiate proceedings . Requests for 

additional air transportation may originate (i) vith one or more air 

130 
carrier S;^ throutgh the filing of applications, or (il) vith commiinity 

interests seeking to obtain nev or additional air service by the filing 

of community applications or by petitioning the Board to act with respect 

131 
to pending carrier applications. Occasionally the Board may Itself 

originate a route proceeding, but normally such Board "initiation" 

follows, rather than precedes, requests for service by carriers or 

132 
communities . 



130. ^+9 U.S.C.A. sec. 1371(b); Ih C.F.R. sec. 201. 

131. Kunlcijjal applicants proceed under 49 U.S^C.A. § 1371(g), which 
empowers the Board to amend a carrier^ s certificate upon petition or 
ccmplalnt. The Act, however, does not provide for municipal applicants as 
such. See Adequacy Of Domestic Airline Service: The Communitv*g Role 

In A Changing Industry, 68 YAIS L. J. 1199 (1959). 

132. The Board's power tocirlglnate a route proceeding is based on 

49 U.S.C.A. § 1371(g), which authorizes the Board, on its own initiative, 
to amend or modify a carrier' s certificate if it finds, after notice and 1 
hearing ^that the public convenience and necessity so requires; and also 
kS U.S.C.A. § 1482(b), which authorizes the Board to institute an 
Investigation, on its own initiative, concerning any matter within its 
jurisdiction. 
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The selection of applications for processing Involves 

important policy determinations • In t.heory at least the Board used to 

process applications in the order in which they vere filed, although 

reserving power to make exceptions and expedite later-filed cases where 

special reasons required their early disposition. But the small number 

of route cases currently heard in relation to the Board's large backlog 

of pending applications has tended to make the exceptions more important 

than the general rule. And the Board itself recently has announced that 

the policy of recognizing priority of filing dates in assigning applications 

133 
for hearing has been honored more in the breach than in the observance c 

The net result is that a proceeding is not really started until a notice 

of prehearing conference (or some substitute) manifests Board intention 

to consider particular applications or additional air transportation needs 

between designated points* It is the Board and not the applicant which^ 

in a realistic sense, controls the initiation of licensing proceedings e 

The variations in methods of initiating proceedings are quite 

extensive They can usefully be considered under four headings: 

(l) Noticing applications ♦ Simplest in form is 

the assignment of a single application for prehearing conference. This 

is accomplished by a notice of the Chief Examiner setting forth the time 

13*^ 
and place of the conference and the identity of the presiding officer. 



133* Explanatory Statement, Notice of Proposed Rule Making, PDR-16, 
PSDR-2, 26 FoR. 11841 (I96I). 

134. CAB Rules of Practice in Economic Proceedings 23(a); ik C.F.R. §302. 
23(a) (hereafter "Rules of Practice"). 
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The Chief Examiner may also add a list of applications, compiled from a 
review of the docket, which will be considered for consolidation with the 
principal application. The notice may be the result of specific Board 
Instructions or the product of the Chief Examiner's independent imple- 
mentation of general Board policies* 

Usually the notice does not identify the scope of the pro- 
ceeding except by its enumeration of one or more applications. On other 
occasions, where the Chief Examiner is implementing fairly specific 
instructions of the Board, there may be considerable definition in the 
initial notice • Thus the Southern Rocky Mountain Area Local Service Case 
was initiated by a notice stating that it was "contemplated that this pro- 
ceeding will cover the local service pattern in the area bounded on the 
east by the cities of Denver, Albuquerque, and El Paso; on the north by 
the cities of Denver, Las Vegas, Salt Lake City, Reno, and San Dlegoj on 

the west by the Pacific Ocean; and on the south by the United States-Mex- 

135 
lean border." The notice further stated that the scope of the proceed- 
ing mi{T,ht be modified as a result of the conference, and that consideration 
would be siven to consolidation of a list of 21 applications. Notices of 
this nature generally are the product of planning and formulation by 
the Bureau of Economic Regulation, 

(2) Order of investigation . Hearings upon 

applications may also be instituted by order of the Board directing an 

136 
Investigation into air transportation requirements of specific markets* 

The docket may be reviewed to list applications which will be considered 
for consolidation, but the scope of the proceeding is determined indepen- 
dently of the applications, either by designating the terminal points 



135- Dkt* No, 5395 etal», Notice of Prehearing Conference, February h, 
1960* * 

136* See, for example. United Air Lines, Inc*, Competitive Service 
Investigation, E- 1721?, July 25^ I96I. 
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of markets (0^*, air service betveen Cleveland and New York) or 
by defining the relevant area ( e.g #,in language similar to the South ern 
Rocky Mounta in case). The notice of prehearing conference foUovs shortly 
thereafter simply to provide the time and place of the conference. 

Orders of investigation generaU^ originate as recommendations 
of the Bureau of Economic Regulation, based upon the work of analysts in 
studying the potential of markets for new air service. Such studies may 
be precipitr.ted by the suggestion of a Board Member or a member of the staff; 
or they may emerge from the varied statistical work continually carried on 
in the Bureau. The recommendation is sent to the Chief Examiner for 
concurrence or information, and to the Special Counsel for Routes in the 
General Counsel'' s office, before it is considered by the Board. 

(3) Qj^der to show cause . The Board may, at the 
outset, not only define the scope of the proceeding, but also announce its 
tentative conclusions on the merits. The initial order, prepared by the 
Bureau with the concurrence of the Chief Examiner and the General Counsel 

(throizgh the Special Counsel for Routes), is one to "show cause" why the 

137 
tentative conclusions should not be adopted. This tecbniaue. Ms; udt jet 

been used \rith great frequency in route cases, and the exact manner of its 
use is not clearly defined. Its origin and processing, however, are similar 
to those of an order of investigation — except that it will require addi- 
tional work on the Bureau's part to formulate the tentative conclusions ad-^ 
vanced and the supporting statistical exhibits. 



137* See, for example, Boise-Las Vegas Seirvrlce Case, Statement of 
Tentative Findings and Conclusions and Order to Show Cause, E-I716I, 
July 13, 1961. 
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(k) Motion to expedite > Private parties «- cities 
or carriers — may seek to Influence the Initiation of processing by- 
filing a motion to expedite the hearing of a particular application or 

138 
group of applications. Ihe motion may be considered by the Chief Ex- 
aminer and a recommendation nade by him to the Boards with the concurrence 
of the Bureau requested* Or the Chief Examiner may refer the motion to 
the Bureau^ particularly if reliance is placed on assertions as to 
economic factsj the Bureau then makes a recommendation to the Board, 
requesting concurrence by the Chief Examiner. The Board ultimately 
decides whether or not the matter should be expedited and issues an 

order embodying its conclusion and stating findings of varying 

139 
specificity. An affirmative response to the motion will result in 

issuance of a notice of prehearing conference. 

Extensive Board control over initiation of proceedings is 
probably inevitable because of a number of factors built into the 
structure of the licensing process: 

First, the Board's examiners -- limited in number ~ 

are consolidated into a single Bureau which must conduct hearings in all 

lifO 
formal matters coming before the Board, of which route proceedings are 

but one class a Moreover , $ome of the other matters requiring hearings 

Involve sufficient urgency that normally they are accorded priority 

138. Rules of Practice l4( a ) • 

139. See Additional Service to Fort Myers, Florida, by Eastern Air Lines, 
Inc., E-I7447, September I3, 1961; Applications of Mackey Airlines, Inc., 
E-177lj.5, November 20, I96I; Application of Eastern Air lines. Inc., for 
Removal of Restrictions Affecting Service to Milwaukee and the Twin Cities, 
E-17678, November 9, I96I. 

140. Organization § 3*1^ 



hi 
over applications for nev domestic authority: rate matters; mergers and a 

agreements; enforcement proceedings; foreign air carrier permits; certifi- 
cate renewals; deletion of local service points pursuant to the "use it or 
lose it" policy* In short, route applications must compete with other 
types of proceedings and often the latter gain an overriding priority 
because of their international or economic implications or the 
transitory nature of the transaction involved • 

Second, applications for new air transportation authority 
do not give rise to issues which can he settled once and for bH. A 
route request which yesterday was turned down because of economic 

unfeasibility may be granted today if the governing economic factors 

l4l 
have changed « Thus in I96I, in the Southern Transcontinental Service Case , 

the Board certificated two transcontinental air carriers across the southern 

tier of states, granting authority which had been denied in I95I in the 

142 
Southern Service to the West Case and continually deferred throughout 

the fifties (although some service was rendered via an interchange). Where 
it is fairly apparent at the outset that a particular request for addition- 
al authority is unlikely to be granted, the Board^s limited hearing 
examiner resources can be conserved by deferring consideration of the 
application until economic factors become more propitious; meanwhile the 

examiners can act on applications which promise some chance of success* 

143 
There are, for example, helicopter applications pending since 1946, 

upon which the Board feels it could not act favorably until existing 

141. E-I&5OO, March I3, 196I, appeal pending. 

142. 12 C.A.B* 5I8 (1951). 

143. BUEEAU OF EEARIHO SXAMIEEES, DOCKET SECTION, REPORT OF FORMAL 
ECONOMIC PROCEEDINGS AS OF NOVEMBER 30, I96I, at 35 (19^1) . 



experimental helicopter services demonstrate their economic 
feasibility* Instead of holding hearings and denying helicopter ap- 
plications as they are filed, year after year, the Board has simply deferred 
consideration of pending applications until it feels that there is 
some prospect of favorable action ~ or at least definitive action • -» jl 
Only recently hearings have been initiated on some helicopter proposals. 

Third, a number of factors combine to encumber the Board's 
docket with large, ntuxbers of inactive applications, (l) Since applications 
are not going to be heard for some time, there is an inducement to seek au- 
thority vhich may be justified at a future date; speculations as to future 
needs obviously yield higher numbers af applications than convictions 
about present requirements. (2) Since the air transport industry is composed 
of closely interacting units, an application by one airline is likely to 
precipitate applications by others to "protect" their interests in the area 
in question and express their desire to be heard with respect to that area 
at the same time as the first application. (3) Since the Board defines the 
scope of proceedings, perhaps encompassing less than the entirety ^t an 
application, parts of applications must be severed for independent consider- 
ation. In an effort to prevent the accumulation in the docket of odds and 
ends left over In severing portions of applications for hearing, the 
Board recently has adopted a regulation providing that, where only 
a portion ©f an application is Included in a hearing, the remainder will 

be dismissed without prejudice to its being refiled as an independent 

145 
application. 

144. Washington, D.C., Helicopter Service Case, IDkt No. 8^58 et al.j 
CAB AMUAL REPORT 21 (1961). 

1^5 • Rules of Practice 12(d). 
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Finally, the Beard has the means available to exercise some 
measure of discriminating judgment in selecting among pending applications « 
The Board is not the passive recipient of evidence generated by the parties • 
Much of the relevant data is produced by the Board ^s ovn Office of 
Carrier Accoxmts and Statistics • And this data is subjected to analysis 
by the Bureau with a view to recommending actions by the Board in processing 
pending applications. 

The relation between the Board, the Chief Examiner and the Bureau 
in determining which cases to initiate is a complex one. The Chief 
Examiner is aware of the availability of hearing examiners and of the other 
(non-route) matters which are ripe for hearing and are therefore competing 
for the attention of available examiners. The Bureau is in a position to 
indicate the economic background of the various matters the Board may 
consider o The Board passes on the recommendations of the Bureau and the 
Chief Examiner^ but the Board also influences the Bureau and the Chief 
Ex%flner by the formulation of general policies and the Issuance of 
specific instructions. And, as previously Indicated, all three play a role 
in many instances. While the function of the Chief Examiner is predominant 
in noticing applications and that of the Bureau Is paramoimt in orders to 
investigate or show cause, there are no iron-clad compartments: for 
example, a Bureau recommendation m^y precipitate Board instructions leading 
the Chief Examiner to notice one group of applications rather than another. 
The close interaction is most clearly illustrated on motions to eacpedite, 
which may be the subject of conflicting recommendations by the Chief 
Examiner and the Bureau respectively. 

As between pending applications for new or additional service. 
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a number of factors detennine which will be considered* Some are heard 

pursuant to a previously devised plan " as in the case of the series 

of area proceedings to review local service needs of vaxlous parts of the 

country* Seme are accorded priority by the natxxre of the request: city 

requests for f irst air service generally prevail over requests involving 

additional air service. Some result from problems created by prior Board 

decisions, as illustrated by the recent investigation into the major 

monopoly markets created by the merger of Capital and United* 

Others receive attention as the Board or the Bureau initiates Inquiry into 

an area of apparently deficient service. Finally^ there is the pressure 

created by the demands of communities for inrproved air service; these may 

take the form of independent applications or of motions to expedite 

pending proceedings* And here the theory seems to be that the more 

noise a city can generate^ the more likely the CAB wilL schedule a hearings 

2* Preliminary arrangements * Once it is decided to 

initiate a route proceeding, arrangements must be made for a prehearing 

147 
conference « Such matters are handled by the Chief Examiner. He sets 

the precise time for the conference and designates the place, usually Wash« 

ington, D.C. His approval is required to hold the conference or the 

hearing itself at some other location, a decision influenced by the 

availability of funds for out-of-tcvn proceedings. 

Another decision made at this stage is the selection of a 

148 
hearing examiner. This is done by the Chief Examiner with an eye to 

146. See note 52 7 supra . 
147* Rules of Practice 23(a)* 
l48. Organisation § 3 •2. 
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the nature and complexity of the case and the degree of speed required in 
its disposition. Not all examiners have the same capabilities; nor do 
they respond alike to urgent situations. Mechanical rotation is rejected 
in favor of making use of the examiner corps in the manner most conducive 
to the effective handling of the pending caseload. 

The number of cases "being handled by an individual examiner 
varies according to the nature of the cases. With respect to major 
route pTOceedingSj, an effort is made to permit an examiner to concentrate 
on a single case until it is nearly completed. When the end is in sights 
the examiner is assigned a nev case so that the early prehearing stages of 
the second case vill he completed by the time the examiner is ready to 
devote his primary attention to that case. 

The notice of prehearing conference is sent hy the Chief 

Examiner to all parties and to "other persons vho appear to have an interest 

149 
in the proceedings" — a mailing list of carriers and cities maintained hy 

the Docket Section. The notice is also published in the Federal Register. 

3* The prehearing conference and efforts to shape the 

proceeding . One of the most difficult tasks of the Board is defining 

the scope of its proceedings. In part this problem is related to the 

manner in vhich proceedings are initiated: if the first step is a bare 

noticing of applications by the Chief Examiner^ practically no definition 

is achieved at this first stage; if, en the other hand, the proceeding is 

begun, by a Board order, the scope of the proceeding may be fairly veil 

defined at the very outset. Thus the choice of initiating technique has 

a bearing on the problem of shaping the proceeding. 
1^9. Rules of Practice 23(a). 
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At or "before the prehearing conference airlines and commxmities 

are permitted to file additional applications for inclusion in the 

150 
proceeding a Motions to consolidate these applications vith those pending, 

and motions to alter the scope of the proceeding, may also be made at this 

151 
time> petitions to intervene may he submitted at any time prior to the 

152 153 

conference. Answers may be filed to all such requests. The pre- 
hearing conference is concerned primarily vith discussion of the proceeding's 
scope and vith the filing of last-minute applications and motions, including 
those made orally at the co3aference# Matters relating to the 

conduct of the proceedings ~ stipulations, requests for information, 

155 

scheduling of submission of exhibits ~ are also taken up, but these 
matters are often overshadcved by the problem of determining the scope of 
the proceeding. They are discussed in the next section. 

The hearing examiner vho presides at the prehearing 
conference prepares two documents,. One is a confidential report to 
the Board which (a) describes the various applications, petitions, and 
motions made at the prehearing conference which affect the scope of the 
proceeding, (b) recommends the disposition to be made of each, with 
supporting reasons, and (c) includes a draft of an order by the Board 
disposing of the matters pending and defining the scope of the proceeding 
with presumptive finality. Where significant legal issues are involved. 



150. Rules of Practice 12(b). 

151. Ibid. 

152. Rules of Practice 15(c)(2)(ii). 

153. Rules of Practice 15(c)(3)* 
15^+. Rxiles of Practice 23(a), 12(b). 
155. Rules of Practice 23(a)* 
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concurrence of the General Counsel (through the Special Counsel for 

Routes ) is sought; in simpler cases the examiner's memorandum may 

he a cryptic transmittal of a draft order. All such matters are 

routed t&rough the Chief Examiner. In case of disagreement vith the 

examiner's recommendation by the Chief Examiner or Special Counsel, the 

matter is sent hack to the examiner to draft a new order. As previously 

indicated, the tasks of all these parties are made easier if the initiating 

action provides some guidance as to the nature and purpose of the proceeding 

and does not simply notice applications -.forebear ins. 

The second document is a public report of the prehearing 
156 
conference vbloh (a) announces in a general way the examiner's 

"assunzptions" as to the scope of the proceeding, and (b) states his 

conclusions on other matters considered at the conference. The 

157 
examiner has no authority to reach a decision on consolidation issues, 

so it is necessary to await the decision of the Board. Indeed, the 

issue may require several decisions by the Board, since the Board's first 

consolidation ^rder often is subjected to petitions for reconsideration 

158 
by disappointed parties. The petitions are the subject of memoranda 

by the hearing examiner and concurrence by the Chief Examiner and 

General Counsel (again through the Special Counsel for Routes). 



156. Rules ef Practice 23(b). 

157* Rules of Practice 12, 22(c); Organization § 3.8; 
BROWH, TEE PREHEARING COKFEREWCE 7 (unpublished paper delivered at the 
Annual Meeting of the American Bar Association, Administrative Law 
Section, St. Louis, Missouri, I961 ) • 

158* Rules of Practice 37* 
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While efforts are made to keep the proceeding moving during the pendency 
of unresolved consolidation issues, progress is difficult while the 
scope of the proceeding remains unsettled • 

The considerations which govern definition of the proceeding's 
scope will be considered in greater detail at a later point • For now it is 
sufficient to observe that this is often an extremely complex and hotly 
contested issue; 

(1) Parties seemingly excluded from the proceeding 
fight vigorously to have their applications included in order (a) to obtain 
an early decision on their applications, and (b) to prevent their own ap« 
plications from being prejudiced by grants of applications in the 
pending proceeding® 

(2) Parties clearly included in the proceeding fight 
Just as hard to exclude additional applications (a) so as not to encumber 
the proceeding imduly and delay its disposition and (b) so as not to 
dilute the opportunities for success of the included parties • 

(3) The examiner and the Board are subjected to 
conflicting pressures; (a) On the one hand, there is the desire to 
confine the proceeding to the particular air transportation problem which 
prompted the Board to set the case down for hearing in the first instance, 
so that this problem may be resolved as expeditiously as possible, (b) 
On the other hand, there are borderline applications which may be pre- 
judiced by a grant in this proceeding and which, in fairness, ought to be 
considered; the courts are likeJjr to find reversible error if the exclusion 

of applications from the proceeding is tantamount to denying them without 

159 
an evidentiary hearing • Such reversals occur under 



159* Northwest Airlines, Inc^ v. CAB, 19^F. 2d 339 (D*C* Cir 1952). 
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the "Ashbacker doctrine/' which is designed to assure 

comparative consideration of mutually exclusive applications • The 
recurrence of Ashbacker problems results in detailed and time-consuming 
consideration of consolidation orders Toy both the responsible examiner and 
the Special Counsel for Routes • 

4# Other aspects of the prehearing conference > Apart from its 
role in helping to shape the proceeding, the prehearing conference also is 
intended to serve more conventional purposes ♦ The CAB^^s procedural regula- 
tions state that such a conference "ordinarily" vill be held in economic 
proceedings (other than enforcement cases) "to define and simplify the issues 
and the scope of the proceeding, to secure statements of the positions of 
the parties vith respect thereto and amendments to the pleadings in 
conformity therewith, to schedule the exchange of exhibits before the 
date set for hearing, and to arrive at such agreements as will aid in the 
conduct and disposition of the proceeding. For example, consideration 
will be given tot (l) Matters which the Board can consider without the 
necessity of proof; (2) admissions of fact and the genuineness of 
documents; (3) admissibility of evidence; (4)limitatlon of the nximber 

of witnesses; (5) reducing of oral testimony to exhibit form; (6) pro- 

l6l 
cedure at the hearing, etc«" 

The prehearing conference is informal in nature. Ordinarily 

no official transcript is kept of the proceedings, although the 

examiner may have his secretary attend to assist in taking notes. The 

conference is open to the public but attendance is usually limited largely 

to the parties to the proceeding. The conference undoubtedly serves a 
l6U. Afehba6 ker Radio Corp. v. FCC, 326 U.S. 32? (19^5)* 

l6l4. Rules of Practice 23(a). 
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useful purpose in familiarizing parties with the positions of their 

162 
adversaries* Among its more specific achievements are: 

(1) Arrangement of a timetable for submission of 

163 
exhibits^ submission of rebuttal exhibits, and commenceme;nt of hearings 

(2) Stipulations of fact, particularly as to 

l61f 
matters the Board may officially notice* (This function probably is of 

less Importance now that the Beard has taken steps to formally recognize 

the documentary facts it will officially notice, infra p^63)» 

(3) Requests for the submission of information^ In 
the absence of agreement, the examiner may direct any party to the 

proceeding "to prepare and submit exhibits setting forth studies, fore- 

165 
casts, or estimates on matters relevant to the issue in the proceeding*" 

This often is a sore spot in the relations between Bureau Counsel and 

carrier representatives: the airlines complain about requests for 

extensive information which is expensive and difficult to compile; the 

Bureau objects to efforts to suppress relevant information* Similar 

disputes may arise ameng the carriers themselves* Where carriers are 

unwilling to voluntarily comply with requests, the hearing examiner 

must pass on the countervailing arguments of burden and relevancy* 

Examiners are said to vary greatly in their disposition to compel compliance 

166 
with Bureau requests or requests by other parties* The tension is in 



162* See BROWN,, THE PREHEARING CONFERENCE (l96l), 

163* Rules of Practice 23(b) ^ 

16k. Rules of Practice 23(a)* 

165* Rules of Practice 23(a)* 

166* See Reopened Pacific-Northwest Local Service Case, E^lk^Sk, October 
19/ 1959/ where the Board reversed an Examiner's ruling that certain 
material need not be produced • 
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part the result of a feeling by some that the theory of the adversary 

process should be more fully applicable and that individual 

carriers ought to prove their own cases without reliance on the submission^ 

of others* There is also some uncertainty as to the sanctions to be 

applied to a party refusing to produce material in response to an 

examiner directive* Probably most information sought is voluntarily 

produced, if only to avoid any inference that the withheld information is 

adverse to the party subject to the request* Compliance with such requests 

is achieved by embodylns the material sought in the responding party's 

exhibits. 

(k) Encoura':?;ement of parties with like interest to 

167 
conr.olida-^'e their representation and the presentation of evidence. 

In order to facilitate disposition of these and other matters, 
parties may be requested to submit in advance of the conference all motions, 
statements of suggested issues, proposed stipulations, and requests for 
evidence* Such a request may be embodied in the original notice of the 
prehearing conference* 

Many of the other matters considered at the prehearing confer- 
ence are handled in standardized fashion under a set of ground rules 

prepared by the Bureau of Hearing Examiners and entitled "Standards of 

168 
Procedure in Economic Proceedings /' The "Standards" are applicable to 

all economic proceedings (except enforcement matters) unless exceptions 

Drpvi de- 
are sought, and departures approved, at the prehearing conference. The; 

167 • Standards of Procedure in Economic Proceedings sec. k (hereafter 
"Standards"), CCH AVI. U REP, para.23,032. 

l68* For discussions of the Standards, see BROWN, THE PREHEARING 
COHFEREKCE (l96l)j Remarks of Paul W, Pfeiffer at the Federal Bar 
Convention, Washington, D*C., September 13^ 196I* 
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(among other things): 

(a) That all evidence, Including the testimony 

of witnesses, shall be prepared In written exhibit form and shall be 

served at designated dates In advance of the hearlngo Fitnesses must 

be made available for cross-examination, but they are not permitted to 

169 
read prepared testimony into the record • 

(b) That the evidentiary record shall be confined 

170 
to evidence and shall exclude argument* Formerly an applicant used to 

begin its case with a "policy witness," whose principal function was to 

explain the proposals and theories of the applicant* New parties (except 

Bureau Counsel) are directed to exchange statements of position, 

explaining their theories, prior to the hearing; these are not subject 

to cross«examinatlon<» More detailed trial briefs may also be required by 

171 
the examiner. 

(c) That the authenticity of all documents 

submitted as proposed exhibits in advance of the hearing shall be 

deemed admitted unless either (i) written objection is filed prior to 

the hearing, or (ii) good cause is shown for failure to have filed such 

172 
written objection* 

(d) That the order of presenting cases wi].l be 
in alphabetical order in each of the ftllcwing categories: 

169© Standards sec* 1* 

170* Tbld * 

I7I0 Standards sec* 6* 

172* Standards sec* 5» 
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(i) City and state interests and other 
government departments. 

(ii) Applicants • 

(iii) Other private parties • 

(iv) Bureau Counsels 

Rebuttal evidence normally must be presented at the same time as the 

173 
party's direct case. Exhibits are to be offered in evidence at the 

close of the sponsoring witness* direct testimony, for ruling by the 
examiner prior to cross-examination, 

(e) That, except for Bureau Counsel, cross- 
examination shall be limited to witnesses whose testimony is adverse to 
the party desiring to cross-examine, thereby precluding "friendly cross- 
examination." Second rounds of cross-examination are not permitted, and 

cross-examination of any particular witness is limited to one attorney for 

175 
each party. 

The prehearing conference is followed by a report of the 

examiner, to which reference already has been made. The report embodies 

176 
an account of the results of the conference # Objections may be filed, 

and the examiner may revise his report in the light of such objections • 

The revised report may be subjected to exceptions based upon timely filed 

objections not met in the revised report. The report, although subject to 

subsequent reconsideration and modification for good cause, controls 

177 
the course of the proceedings. 



173 • Standards sec. 7» 

17^* Standards sec. 11* 

175* Standards sec, 9* 

176. Rules of Practice 23(b). 

177 • Ibid. 
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5» Parties to formal proceedings «► One consequence of 

shaping the proceeding is to Indicate with some definiteness the 

appropriate parties » Carriers and cities whose applications have been 

included are obviously parties c So are those whose petitions to 

intervene have been granted^ Finally^ there is Bureau Counsels* 

Examiners recently have been delegated authority to 

178 
rule on petitions to intervenes formerly these were presented to 

the Board in the same manner as consolidation issues* Petitions may be 

filed subsequent to the prehearing conference only on a showing of 

179 
good cause «> 

Persons who are not permitted to intervene as parties 

nonetheless may participate at the hearing before the examiner — • 

presenting relevant evidence, submitting a written statement on the 

issues involved^ and, with the permission of the examiner, cross™ 

180 
examining other witnesses o This technique is often used by civic 

participants «, On the whole, however, participants are identified in the 

course of shaping the proceeding. 

Divided functionally the parties includes (l) carrier applicants 

seeking new or expanded authority^ (2) civic interests, either applicants 

or interveners, generally seeking new or Improved air service; (3) incumbent 

air carriers, interveners, concerned with preventing authorizations 

competitive with theirs; and (4) Bureau Counsel. An air carrier may be 

178* Delegation sec. 385oll(a); Rules of Practice 15 • 

179e Rules of Practice 15(c)(2)(ii), 15(c)(2)(iii). 

180, Rules of Practice l4(b)c. 
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cast in dual roles, seeking additional authority for itself while 
also attempting to protect its existing routes from competitive grants 
to others. 

Bureau Counsel ordinarily does not attempt to align itself 
with any of the other parties. During the proceeding he tries to assure 
a complete record, including the introduction of Bureau exhibits # But at 
or near the conclusion of the proceeding Bureau Counsel will take a 
position as to the result believed to be required by the public interest; 
recently Bureau Counsel has been tending to take a position earlier in 
the proceeding. 

The effort of the prehearing conference to encourage common 
representation has been paralleled by a recent policy statement governing 
civic participants o 181 The statement urges public and civic bodies 
representing the same geographic area or community to consolidate their 
presentation of evidence, briefs and oral argum.ent to the examiner and 
the Board, and to "keep to a minimum the number of witnesses used to 
present the factual evidence in support of the community's position." 

6. Conduct' of formal proceedings . As previously noted, the 
prehearing conference sets dates for the exchange of exhibits, 
including rebuttal exhibits, and for the hearing itself. The hearing 

date, time and place also are embodied in a formal notice sent 

182 
to all parties and published in the Federal Register. The exhibits 

embody the great bulk of direct evidence on the part of the various 

Ibl. k9 C.P.R. sec. 399.39. 

182. Rules of Practice 2Ma). 
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participants and oral testimony is usually concerned with explaining, 
correcting or supplementing the exhibits on direct examination, and 
with defending the methodology of the exhibits on crcss-examinaticTa 
The extent of cross-examination appears to vary considerably and is 
often prolonged by successive turns of a large number of adverse parties. 

Although there may be some testimony concerning personal 
experienaes oftravelers in attempting to use existing transportation 
media, most of the evidence is statistical in nature and is presented 
by expert witnesses • Cities attempt to demonstrate the size and 
importance of their various activities, their need for new or 
improved air service, their capacity to support such air service, and 
the closeness of their ties with the points to which the requested air 
service is sought* Applicant carriers seek to show their ability to 
render the service required, the attractiveness of their respective 
proposals, and the economic feasibility (or modest subsidy demands) 
of their proposals ~ based on projected costs and revenues* Both the 
cities and the carrier applicants seek to demonstrate, through 
past traffic volumes, the significant traffic potential of the route 
in question^ and if the question is adding a new carrier to those 
already in a market, the applicants will focus on any service 
deficiencies and the alleged failure of the incumbent to develop fully the 
traffic potential of the route* The incumbent, of course, attempts to shew 
Just the opposite: that the traffic potential of the route is low and 
that 1% has done its utmost to keep abreast of any developments In the 
traffic*^ 

While the applicants will be united in their effort to show 
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the need for new service, they will divide sharply on who should 
render it; each will attempt to demonstrate why its proposals are superior 
to those of any of the other applicants. Similarly, cities will 
divide sharply on the nature of the final authorization: claims for 
through service will conflict with demands for inclusion by intermediate 
points; diverse routes proposed by different carriers will each pick 
up adherents among the cities to be benefited thereby. 

The starting point may be a common body of statistics, 
emanating in large measure from the Board ^s Office of Carrier 
Accounts and Statistics and from individual carrier records. But as 
supplemented and adjusted by the various parties for differing estimates 
as to futiire contingencies, the opinions grow further and further apart 
and the examiner is confronted by widely conflicting conclusions. 

The common statistical base is recognized in a recent 
regulation setting forth '+2 categories of documents as to the contents 
of which of ficidl notice may be taken.^^3The tendencies to proliferation 
of estimates and supplementary statistical data have resulted in notices 
of proposed rule-making, policy statements, and rule amendments which would 
exclude or severely limit (a) evidence concerning proposed schedules of 
applicants (except in special cases), -^"^ (b) evidence of civic participants 
as to electricity, gas and water meters, telephones, schools, freight car 
loadings, building permits, sewer connections, and bank deposits;'^"^ 
iBJI Rules of Practice 2i^(ra). 

l8l^. Notice of Proposed Rule Making, PDR-10, 26 F.R. 9913 (l96l)* 
I85. Policy Statement, 1+9 C.F.R. sec. 399. 39^ 
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and (c) evidence of applicants as to service to points or segments not 
covered in their applications.l86 An even more ambitious undertaking is 
involved in a recent rulemaking notice which proposes to standardize 
methods of estimating costs of proposed changes in local service carrier 
operations. ' 

The CAB^s regulations grant to hearing examiners the powers 

188 
normally associated with officers presiding over formal proceedings. 

In addition, the rules prohibit interlocutory appeals from the decisions 

of an examiner unless the examiner finds "that the allowance of such an 

appeal is necessary to prevent substantial detriment to the public 

interest or undue prejudice to any party. "-^^9 

7. Within the Bureau , Paralleling the development of a route 
case in formal proceedings are activities within the Bureau relating 
to that same case. As cases are noticed for prehearing conference, 
a decision must be made as to whether Bureau Counsel will participate. 
The Director of "^^^ Bureau has the authority to limit or preclude Bureau 
participation, 190 but Bureau Counsel traditionally participates 
in all important route cases. 

Where participation is decided upon, there are assigned to 
the case an attorney from the Legal Staff and an analyst from the 
appropriate section. They work together in preparing requests for 
i8&. Rules of Practice 930(a) • 

187. Notice of Proposed Rule Making, FDR.I7, 26 F.R. I2623 (1961). 

188. Rules of Practice 22(c); Organizaticn sec. 3-8. 

189. Rules of Practice ^^(f)' 

190. Organization sec. U.3A, U.12. 
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information. Bureau exhibits, and statements of Bureau position. They 
also examine the exhibits of other parties, formulate questions for 
cross-examination, and generally decide upon their tactics in the 
proceeding* 

As previously indicated, the Bureau's role is partially 
a neutral ones to assure a complete record adequate for decision by 
the Boardo The effectuation of this function probably can be handled in 
large measure by the lawyer and analyst directly assigned to the 
case: clarifying the meaning of exhibits submitted by other parties; 
preparing and submitting standard Bureau exhibits. On the other hand, 
the formulation of a Bureau position may involve the entire Bureau 
hierarchyi Director, Deputy Director, Division Chief, Section 
Chief, etc. The development of a Bureau position does not follow 
any fixed pattern ~ sometimes it is based on a general attitude develop~ 
ed some time In the past; in other Instances it is decided upon to meet 
the problems of the particular case<» And while there is a tendency to 
delay in formulating a position until most or all of the evidence is 
in, tentative positions often must be adopted earlier in the case in 
order to facilitate the preparation of Bureau exhibits. 

Bureau attorneys report that the adversary process is 
well reflected in their relations with carrier attorneys: that no matter 
what position they adopt, they can generally count on the antagonism of 
the totality of carrier counsel. 

8. The decisional process. Following the close of the 

evidentiary hearing, the parties, including Bureau Counse]^ submit 

191 
briefs to the examiner, including proposed findings While the rules 

X91; Rules of Practice 26. 






require "exact references to the record and authorities relied upon," 
the references sometimes are very general and provide little assistance 
to the examiner in working with the record* The examiner also may- 
permit oral argument at the conclusion of the hearing, subject to 

192 
such time limits as he imposes; the argument is transcribed and 

bound with the transcript of testimony so as to be available to the 

193 
Board for consideration In deciding the case. In practice, oral 

argument before the examiner is extremely rare# 

19^ 
The examiner then prepares his Initial decision. Except 

for a secretary, he is without Immediate direct assistance^ There is 
some tincertainty as to the extent to which examiners call upon other 
staff members for assistance* But apparently there is a tendency, when- 
ever such assistance is sought, to look to the Office of Carrier Accounts 
and Statistics rather than to the Bureau of Economic Regulation, 
which is viewed as one of the adversaries in the proceeding* Among the 
kinds of assistance requested are (l) explanations of technical 
terms or exhibits, (il) statistical analyses required by- an 
examiner ^s inclination to follow a path not suggested by any of the 
parties, and (ill) construction of tables and the like for inclusion in 
the initial decision. But more significant than any of these matters is 
the pronounced tendency of examiners to refrain from having any Informal 
contact with the Bureau about the case* 

When the initial decision is served, the parties have ten 

195 
days within which to file exceptions. It is contemplated that the 

192. Rules of Practice 25(b). 

193- Ibid . 

19^* Rules of Practice 27. 

195* Rules of Practice 30*. 
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exceptions will be limited to the ultimate conclusions in the initial 
decision with which the party disagrees, such as "selection of one carrier 
rather than another to serve any point or points; points included in or 
excluded from a new route; imposition or failure to impose a given 
restriction; '^-'-^^ specific exceptions to underlying findings or statements 
are forbidden, but the exceptions must specify any matters of lav, fact 
or policy to be set forth for the first time on brief to the Board, -^^ 
If no exceptions are filed within the ten day period^^S and if the Board 
in the next twenty days takes no action to review the decision, the initial 
decision becomes the order of the Board. "'-99 

With the filing of the initial decision, the case is assigned 
to an attorney in the Opinion Writing Division of the Office of General 
Counsel. After exceptions are filed, the parties, including Bureau 
Counsel, file briefs to the Board, 2*^^ limited to 50 pages in length in 
the absence of special leave. ^^■'- These are reviewed by the opinion writing 
attorney as they come in. 

Arrangements for oral argument are made through the Chief 
Examiner ♦20? Requests are granted as a matter of course, and it is 
customary to have oral argument before the Board in every significant route 
case. Allocations are made generally on the basis of 30 minutes each 
to carrier applicants, 15 minutes each to 



196T Rules of Practice 30(b) o 

197. Ibid > 

198, Rules of Practice 30. 



199- Rules of Practice 27(c) • 

Effective February 1, 1962, the Board established new procedures for 
*^ review of examiner decisions. 2? F.R. 853 (1962). These are discussed 

T in a subsequent section dealing with delegation of decisional authority 

to hearing examiners. See infra, pp. I58-I63. 

200» Rules of Practice 3l(a). 
201« Rules of Practice 31(c)(3). 
202o Rules of Practice 32(a). 
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carrier interveners^ and 5 minutes each to civic interveners • The Chief Examiner 
has been able, in most cases , to make satisfactory arrangements; serious 
complaints can be passed on to the Board* 

As the date for oral argument approaches, the opinion writing 
attorney prepares a "memorandum of issues," briefly sinnmarizing the main points 
in dispute and the decision of the examiner and contentions of the parties with 
respect to these points (with page references to the initial decision and the 
briefs). The document, transmitted by the head of the Opinion Writing Division, 
is quite cryptic, containing only (l) an introduction descriptive of the general 
posture of the case, and (2) a summary of arguments on each of the issues listed, 
usually limited to a sentence or t\ro per party. No conclusions are stated, and no 
analysis is set forth (other than that implicit in the arrangement of issues) ♦ 
Since there appears to be considerable effort directed at keeping the total 
length of the memorandum down, the document may be more lucid when the case is 
not overly complex • Probably the memorandum serves as a useful guide to the oral 
argument and as an index and cross-reference sheet for the initial decision and 
briefs, but it is doubtful that it could serve, or is intended to serve, any 
broader piurpose. 

At this time or somewhat later the opinion writing attorney prepares 
a second memorandum isolating any significant legal problems^ This is 
transmitted by the head of the Opinion Writing Division to the Special Counsel 
for Routes so that major legal problems can be resolved prior to the actual 
drafting of the Board's opinion. 

At the oral argument, which is usually limited to a single day or less 

but may last for several days in a major case, the parties often use exhibits 

203 
or written materials to supplement their oral presentations. The responsible 

"5oJI See Rules of Practice 32(b) • 



^ opinion writing attorney attends the sessions f Formerly arguin^nts of the 

parties were preceded by speeches of political figures^ making arguments 
which usually had no relation to the record; this practice recently has been 
^ abolished by amendment of the Board *s rules of practice* 

Following oral argument, and preceding Board decision, the opinion 
writing attorney prepares a "request for instructions," an extremely brief 
document (one or two pages) which merely lists the issues the Board must 
decide in order to fully dispose of the case* The request is transmitted to 
the Board by the head of the Opinion Writing Division. 

The Board then convenes for the purpose of deciding the case* The 
examiner, having filed his initial decision, and the Bureau, having made its 
arguments in the public arena, generally are not consulted further. Even 
the opinion writer is removed from the deliberative process by the Board '^s 
retirement to executive session for the purpose of discussion and decision. 
The General Counsel's presence may be requested to discuss a particular matter, 
or the Board may honor a request from the General Counsel to present his views, 
but generally the decisional process is carried on outside the presence of the 
staff*, 

The Board's tentative decision, made after conference and vote of 
the members(with personal assistants sometimes acting £or members), is em- 
bodied in a press release for general disclosure to the public* The Board 
had found its tentative decisions invariably were "leaked" to the industry 
shortly after they had been made, so the press release practice was established 

to preclude any individual outsider from gaining an unfair advantage. Press 

^■ 

releases have been used with decreasing frequency in recent months* 
V 'd\j^. see amendment to Rules of Practice lU, 26 FoR* 4282 (1961)* 
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9 

Under a recent revision of Board practice, Board Members are assign- 

ed individual responsilDility for the preparation of ppinions« Assignments are 
^ 205 

made by the Chairman of the Board, who takes into account the individual 

Member's interest in the case and the time he has available in light of his 
other commitments* However, the initial draft generally is prepared by the 
assigned opinion writing attorney with a minimum of contact with the responsible 
Board Member* While the practices of individual Members vary, and their person- 
al contributions to some opinions may be greater than to others, the usual 
sequence seems to be thiss 

(a) The Board Member returns from the conference and informs 

-* 

his personal assistant of the Instructions of the Board in the case for which 

he is responsible, and any ideas of his owa as to the direction the opinion 

should take« 
I. 

(b) The personal assistant conveys the instructions to the head 
of the Opinion Writing Division^ 

(c) The head of the Opinion Writing Division in turn conveys 
the instructions to the assigned opinion writing attorney. 

(d) The opinion writing attorney, working with instructions, 
Initial decision , exceptions, briefs, and the evidentiary record, drafts an 
opinion. 

(e) The opinion is reviewed by the head of the Opinion Writing 
Bivision or one of his senior aides, and revisions are made as required* 

(f ) The new certificate, if one is required by the grant of 
operating authority, is drafted by a senior attorney in the Opinion 

*^ Writing Divisicn who specializes in such matters. 
205* Organization sec* 2*2» 
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(g) The total product Is transmitted to the General Counsel for 

review by him or someone in his immediate office » Revisions are held to a 

minimum by prior consultations with the Special Counsel for Routes • 

(h) The draft is submitted to the responsible Board Member j^ who 
reviews it and makes such revisions as he considers advisable, either 
personally or through his personal assistants 

(i) The responsible Board Member circulates the draft to other 
Members of the Board until a majority is obtained, 

(j) Consultations occur during the course of the opinion writ- 
ing process as problems arise. While a Board Member may invite an opinion 
writing attorney to come in to discuss revisions in the opinion, more often 
contact will be made with the head of the Opinion Writing Division, possibly 
through the Board Member's personal assistant. There seems to be a strong 
tendency to "follow channels," placing several persons between the Board 
Member and the opinion writing attorney on communications in either direction. 

Board Members generally accept the work of the Opinion Writing 
Division in large measure. Revisions, though sometimes significant, are often 
rather minor "personal touches," On the other hand, concurring and 
dissenting opinions usually are prepared in their entirety in the offices of 
Individual Kejnbers, 

The opinion writer's familiarity with the record is likely to be 
gained rather late in the process. Heavy reliance is placed upon the parties'^ 
briefs and exceptions for record references, since the initial decision con- 
tains none. Under prior practice, where opinion writers were present during 
the Beard's discussion and decision of the case and might be called upon to 
answer queries from the Board (usually routed through their superiors), their 
tendency was to acquire an earlier familiarity about crucial data, such as 
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traffic flows over contested segments • There seems little point to such 

a familiarization \>y opinion writers under present procedures • 

The inclination of opinion writers to consult Bureau personnel has 

declined markedly in recent months; as with hearing examiners, any inquiry 

is likely to be directed to the Office of Carrier Accounts and Statistics. 

When the Board's opinion Issues, the parties have twenty days 

206 
within which to petition for reconsideration, rehearing or reargument^ 

These are generally reiterations of the main points on which the parties 

previously relied. Another Board order Is required to dispose of the petitions. 

207 
Successive petitions on the same grounds will not be entertained. The 

petitions are processed in much the same way as the drafting of opinions, and 

by the same opinion writer, except that here the Opinion Writing Division will 

usually recommend the disposition thought appropriate. The recommendation may 

be circulated in written form or conveyed orally at a Board meeting. 

P. Operating Authority Not Dependent 
Upon Formal Proceedings . 

Although the certification process is the principal means by which 
operating authority is granted, the Board has, by regulation, established other 
methods by which such authority may be obtained or exercised. 

1. Nonstop authorizations . A certificated carrier may Inaugurate 
scheduled nonstop service between any two points not consecutively named in 
its certificate, simply by filing a new schedule, as long as the certificate 
(1) authorizes service between such points ( i.e ., they are on the same segment 
of the same route), and (ii) does not prohibit nonstop service between them 
20b. Rules of Practice 37(a). 
207. Rules of Practice 37(c). 
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208 
(as Is the case with local service carrier's) • 



2t Airport authorizations » A certificated carrier, desiring to 

regularly serve a point to which service by It Is authorized, throjjjgh an 

airport not then regularly used by such carrier, must file a notice with 

£09 
the Board at least 30 days prior to such Intended use* Notice Is also 

given to other Interested persons, Including all scheduled air carriers regu- 
larly serving the point In question, and they are given 15 days to file 

210 
memoranda in support of, or In opposition to, the airport notice. 

In the absence of CAB disapproval, service through the new airport may be 

211 
conimenced on the day specif led* If, on the other hand, the Board Indicates 

that the airport use intended may adversely affect the public Interest, the 

carrier must then file an application, more detailed than the original 

notice and with supporting economic data, seeking affirmative Board 

212 
authorization. Service on the same Interested persons is required, and 

opportunity is afforded to file supporting or objecting memorandaj but no 

213 
provision Is made for a hearing* The Chief of the Routes and Agreements Division 

211^ 
has been delegated authority to approve or disapprove airport notices. 

3. Service pattern chaiiges . Local service carriers are required to 

20a. W C.F.Ro sec. 202.2; Organization If.ll, i^*3C(2)j Delegation sec *385 •13(b) . 

209# 1^ CeF#Ra sec. 202.3(a) • 

210* Ik CF.R^ sec. 202^3(a), 202.3(c). 

211t Ih CP.R, sec, 202»3(a)» 

212» Ik C.P*R* sec. 202,3(b). 

213. 1*^ CsP.R. sec. 202, 3(b), 202*3(c). 

2lit. Organization sec. l^.ll, k.3cil)} Delegation sec. 385cl3(a)«» 
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serve all points cri their routea until a designated minimim number of flights 
per day have been provided. If such a carrier desires to omit service to 
one or more points vithcut complying with the restrictions in its certificate^ 
it must file an application for a change in service pattern^ setting forth 
the facts relied on, with supporting economic data, to establish that the 

proposed service pattern is in the public interest and consistent with the 

215 
carrier* s performance of a local air transportation service* Service on 

interested parties is required and an opportunity to answer is afforded.*^ 

The Chief of the Routes and Agreements Division has been delegated authority 

(l) to approve or disapprove applications seeking authority to effect temporary 

or seasonal changes in service patterns; and (2) to revoke, modify, or renew, 

217 
prior approval of temporary or seasonal changes in service patterns. 

^* Charters and special services . A certificated carrier may 

engage in charter and special service flights to points not designated on its 

21ft 
routes if a number of conditions are met: (l) Such flights during any 

calendar quarter may not in the aggregate, on a revenue plane-mile basis, exceed 

2-1/2^ of the revenue plane-miles flown by the carrier in scheduled air 

transportation during the preceding 12 -month period. ^ (2) Such flights 

must conform to prescribed limitations designed to assure irregularity of 

220 
operation. (3) Tariffs covering such flights must be on file with the 



215- Ih C.F*R. sec. 2C2.4(b). 

216. Ik C.F.R. sec. 2C2.Mb), 2C2.if(c), 

217- Delegation sec 385'13(k). 

218. Ih C.F^R. sec. 207* 

219. 1^ C.F.R. sec. 207. 5* 

220. Ik C.F.R. sec. 207.3/ 207-7. 
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Board and effective • (h) Charter flights must coJiform to the regulation's 

definition of a charter, designed to assure sale of the entire capacity of 

222 
the plane to the charterer; and special service flights (all flights 

223 
except those pursuant to certificate, exemption or charter) must be 

preceded by a notice to the Board and to carriers certificated to servfe 

the points in question; the Board may preclude the special service 

flight by notifying the carrier that the flight does not appear to be 

221*- 
consistent with the public Interest, 

5, Air taxi operations ♦ Air carriers not holding any certificate or 

operating authority from the Beard may utilize small aircraft exclusively 

(less than 12,500 pounds take-off weight) in rendering irregular service 

225 
between points not certificated for service by helicopteife or small aircraft. 

6. Helicopter flight patterns ♦ An operator of certificated 

helicopter services may change its flight pattern within its certificated 

226 
area in accordance with a special procedure ♦ Hotice must be given to the 

227 
Board and designated persons 20 days before the proposed change© Opportune 

228 
ity to answer is afforded. The change may be put into effect on the 



221. 1^ C.F.r; sec . , 207*^# 

222* llf C.F»R..sec, 207.1(a). 

223. 1^ C.F.R. sec. 207.1(c). 

221^. Ik C.F.R. sec. 207. 9f 

MATS charters are not considered here because (l) primarily such char- 
ters cover international operations, and (2) processing of such charter au- 
thorizations is concerned primarily with rates, being handled by the Rates 
Division of the Bureau of Economic Regulation. 

225. 1^ C.F.R. sec. 298.21(b). 

226. Ik C.F.R. sec. 376, as amended, 27 F.R. 3376 (I962). 

227. Ik C.F.R. sec..376.U. 

228. Ibid. 
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229 
effective date unless and uhtil the Board disapproves of the fli-ht -oattern. 

The Chief 6t the Routes aM Agreements Division has been delegated authority 

230 
to approve or disapprove of proposed amendments of helicopter flight patterns* 

?• Individual exemptions # Perhaps the most significant source of 
~ [ ^ ^ 231 

uncertified authority is individual exemptions • These may involve authority 

to overfly junction points ( i>e » to fly directly between points on different 

route segments) or to render service to a point or series of points not 

covered by the certificate. Usually the exemption is granted for a limited 

232 
period;, such as a year or two. Application is made to the Board with 

notice to designated persons, including carriers serving any of the points 

233 
involved or applicants seeking authority to serve any such points • Answers 

23lf 
may be served within 10 days of the application. Both application and an- 
swers should be accompanied by statements of economic data the parties 

desire the Board to officially notice, and by affidavits establishing any other 

235 236 

facts relied upon. A reply is permitted within seven days of the answer. 

237 
A hearing may be requested by applicant or opposing parties, but 

normally no formal hearing is held on the disposition of an 

229. W C.F.R. see. 376.10. 

230. Delegation sec. 385.13(1). 

231. kS U.a.C.A. sec. 1301(3), 1386(l5)(l)j see Rules of .Practice UOO 6t seq . 

232'. The duratlcD, ot gxemptxons is the subject of a pending rule making 
proceeding* See Notice of Proposed Rule Making, EDR-Uo, PDR-I8, SPDR-lj-, 
PSDR-3, 27 F.R. 2775 (1962). 

233. Rules of Practice i^03(a), li03(b), 403(c). 

234. Rules of Practice ko6, 

235- Rules of Practice >02(c)^ U06, 

236, Rules of Practice I1O7. 

237. Rules of Practice U08. 
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application for exemption. Opportunity for notice and answer may "be curtailed 
when required by emergency situations. 

Exemption applications are processed in the appropriate section of 
the Routes and Agreements Division of the Bureau of Economic Regulation. 
Recommendations made by the analyst working on the case go through the Sec- 
tion Head, Division Chief and Bureau Director to the Board. Exemptions are 
most likely to be granted if they are unopposed; the chances of favorable 
action diminish considerably if substantial opposition develops. The Director 
of the Bureau of Economic Regulation has been delegated authority to approve 
or deny (i) applications of certificated route air carriers for exemptions 
to serve a point certificated on one segment of its route in place of a point 
certificated on another segment of its route whenever no substantial com- 
petition to other lines will result^ and (ii) applications by such carriers 
to perform single flights outside the authority contained in the certificate.'^^ 

8! Board review of staff action I Acting under Reorganization Plan 

240 
Noo 3, the Board recently has codified its delegations in informal proceed- 
ings and prescribed the methods by which they are to be exercised. Among other 

things^ the new Board regulation provides that persons adversely affected by 

2^1 
staff action under delegated authority may petition for Board review^ 

urging "that (l) a finding of material fact is clearly erroneous; (2) a legal 

conclusion is contrary to law. Board rules, or precedent; (3) a substantial 

and important question of policy is involved; (^) a prejudicial procedural 



238- Rules of Practice 4lO. 

239- Organization sec. U.3C( 4); Delegation sec. 385.12(a). 
240. 26 F.R. 5989 (196I). 

2i<-l. Delegation sec. 385*50. 
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error hae occurred; or (5) the staff action is substantially deficient on 

its face." Board review will be granted on petition, or on its own 

motion, if two or more Board Members so desire* Otherwise the Board 

2kk 
in its discretion may deny review. 



242. Delegation sec. 385*5l(b)» 
2^3. Delegation sec. 385*54(b). 
244. Delegation sec. 385«54(a). 
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G. An Example of CAB Licensing; The 
St. Louis-Southeast Service Case 

The functioning of CAB licensing can perhaps "be understood only in the 
context of a concrete example. Illustrative of the problems of major 
route cases is the St, Louis-Southeast Service Case , one of several such 
proceedings finally resolved "by the Board in fiscal I96I. A map of the 
United States would be extremely useful in following the discussion. 

1- Initiation of the proceeding * The St> Louis -Southeast case "began 
as a motion in another proceeding, the pending Great Lalces-Southeast Service 
Case , concerned with air transportation needs in an area bounded by 
Chicago, Detroit and Buffalo on the north; Indianapolis, Louisville and 
Atlanta on the west; Washington and Baltimore on the east; and Tampa and 
Miami on the souths On February 10, 1956, following the airing of complaints 
before a Senate Subcommittee, the City of St. Louis and related civic interests 
filed (i) an application for authorization of additional nonstop air service 
between St. Louis, on the one hand, and Atlanta, Tampa and JUami, on the other, 
and (ii) a motion to consolidate this request with applications then pending 
in the Gre at Lakes-Southeast case. By order dated IJarch 2, the Board denied 
the motion to consolidate but directed that an independent proceeding be 
instituted to consider the need for new air service "between St. Louis on the 



2^^1-5. 27 C.A.B* 31^2 (1958), on reconsideration, E-13214-8, December 8, 1958, 
affirmed in part, reversed in part and remanded. Delta Air Lines, Inc. v. 
Gi\B, 275 F.2d 632 (D,C* Cir. 1959), cert , denied, 362 U.S« 969 (1960), on 
remind, E-15599, July 29, I96O. 

2k6. Concluded, E-I3835, J2ay 7, 1959- 
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one hand and Florida and other southeastern points on the other hand. " ' 
On Iferch 7, the CAB*s Chief Examiner issued a notice of prehearing conference 
to implement the Board's direction; the St. Louis application was noticed^ as 
were several subsequently filed carrier applications concerned with air service 
in the same area. Thus was born the gt. Louis -Southeast Service Case . 

2c Prehearing conference and consolidation issues . The prehearing 
conference was held as scheduled on March 22. ITunerous applications were 
sought to be consolidated; other motions were made; and petitions to inter- 
vene and other matters were placed before the examiner for consideration. 
Answering memoranda were filed. The examiner *s conclusions were embodied in 
a published report of the prehearing conference^ dated April 25, and in an 
internal memorandum dated April 26. The Chief Examiner transmitted the 
internal memorandum j, with his summary concurrence, to the Board on May l6. 
And the Board issued its consolidation order on Ifeiy l8^ 1956. 

The applications involved, and their disposition, may be briefly summarized: 

The St. Louis application, of course, was included in the proceeding. 

Braniff sought to extend its route kQ -- which ran from Minneapolis- 
St. Paul to St. Louis -- beyond St. Louis to Ilashville, Chattanooga, Atlanta, 
Tampa and Miami. The application was included as clearly within the scope of 
the proceeding as initially defined. 

Delta sought to extend its route ^h — which ran from I^ami to Chicago 
through alternate segments touching Cincinnati, Knoxville and Atlanta -- 

2k7. E-10063o 
2i^8. E-10304o 
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from Atlanta to Birninghani and beyond Birmingham to St. Louis and Kansas 
City via two branches: one including Chattanooga^ IJashville and Evansville; 
and the other by vay of Memphis. Delta also sought to add Tampa to the 
route* The application vas regarded as clearly included except for the 
segment from St, Louis to Kansas City; the examiner recommended the exclusion 
of the latter because consideration of Kansas City might require that Tulsa^ 
Shreveport and llew Orleans be brought in. Delta, it should be noted, had 
other routes touching points in the area, including one running from Chicago 
through St. Louis and Memphis to Ilev Orleans. 

National sought to extend its route 31 -- which ran from Hew York and 
northeast points to Jacksonville, Tampa, and Miami -- from Jacksonville to 
Atlanta and beyond Atlanta to St. Louis via two branches: one through Chatta- 
nooga, Ilashville and Evansville and the other through Birmingham and Memphis. 
national also sought to extend its route 39 — which ran from Miami to 
Hew Orleans -- beyond Hew Orleans to St. Louis via alternate routes. The 
route 31 extension was regarded as within the scope of the proceeding, but 
the route 39 extension was regarded as expanding the scope of the proceeding, 
requiring, inter alia, inclusion of another Hew Orlfeans-St. Louis application. 

TWA proposed extension of its route 2 -- which ran from the West Coast 
across the southern half of the United States to St. Louis (via Kansas City) 
«" beyond St, Louis to IJashville, Atlanta, Tampa and Miami. The proposal 
was clearly within the scope of the proceeding. 

Ilorth American (later changed to Trans American), a combination of 
non-scheduled airlines having no certificated mileage, sought a new route from 
St. Louis to IJashville and (a) beyond IJashville to Birmingham, Tallahassee, 
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Tampa dnd Miami, and (b) beyond Ilashtille to Chattanooga and Atlanta and 
(i) beyond Atlanta to Jacksonville and I^aml and (il) beyond Atlanta to 
Taanpa and Iliani. This proposal was included, but the examiner recocimended 
exclusion of other, very extensive proposals of Ilorth American because they 
vere filed too late and because they expanded unduly the scope of the 
proceeding. 

iDOuthern, a local service carrier, sought to include an application for 
authority between Ifenxphis and Atlanta via intermediate points, because this 
paralleled segments of the Delta and national proposals. The examiner 
recommended exclusion because of the policy of considering local service and 
trunldine proposals separately; also implicitly rejected was a Southern 
motion to expressly exclude trunliline carriers from rendering a local service 
in this market. 

The City of IJashville sought improved air service by inclusion on a 
St. Louis-Southeast route, a Chicago-Southeast route, and a Detroit-Cincinnati - 
Southeast route. The Ilashville application was included in so far as it 
related to St. Louis-Southeast service but was otherwise excluded because of 
the obvious expansion in the proceedings that would follow from the other 
aspects of the application. 

Similarly, Kansas City and liLnneapolis-St. Paul sought to expand the 
scope of the proceeding to consider their needs. And Continental asked to 
have a Kansas City-St. Louis proposal of its own consolidated if Kansas City 
were included. All were rejected. 

The incumbent on St. Louis -Southeast service was Eastern with its route 
10 running from Itlami and Tampa along parallel segments to Ilashville, touching 
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Atlanta;, Blrningham;^ Chattanooga, and most other area points here involvedi 
at Ilashville the route hroke into two forks, one terminating in St» Louis 
and the other in Chicago. Eastern moved that the entire proceeding be 
deferred and talce its proper place on the docket, complaining that many 
Eastern applications filed long before the St. Louis application were still 
languishing on the Board's docket, some for more than ten years. In the 
alternative. Eastern sought to consolidate applications for: 

(a) Extensions from Chicago to Twin Cities, from St. Louis to 
Twin Cities, and from St. Louis to Kansas City. Eastern contended that 
Braniff 's application, if granted, would permit Braniff to connect the Twin 
Cities and Kansas City, on its existing route, with the Southeast by means 
of an extension to the south and east; this same connection was sought by 
Eastern, except that the extension would be from Eastern's certificated 
points in the Southeast and Chicago to the north and west. Similar extensions 
were sought by national and Delta. 

(b) Extensions from St. Louis to Chicago and from Tanrpa to Knoxville 
and Cincinnati o Eastern contended that Delta's application, if granted, 
would permit service between Chicago and the Southeast via St. Louis and 
between Tampa and Khoxville-Cincinnati, because Chicago, Khoxville and . . . 
Cincinnati were already included on Delta Vs routes. 

(c) Service between St. Louis and the West Coast. TWA, it was 
argued, would gain a route from the West Coast to the Southeast if its 
application were granted; the same route was sought by Eastern's extension 
west of St. Louis. Similar extensions were sought by National and Delta. 

The examiner assumed that Eastern's motion to defer was foreclosed by 
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the Board* s discretionary Judgment to institute proceedings. Rejection 
was reconimended as to all of Eastern's applications "because of their 
tendency to expand the proceeding. 

The final issue concerning scope of the proceedings was the nature^ of 
restrictions to be imposed on any authority granted so as to linit the new 
award to one basically for St. Louis -Southeast service. The examiner 
recommended a mandatory stop at St. Louis for all flights from the Southeast 
terminating north or west of St. Louis. More extreme limitations - such as 
a mandatory change of plane at St. Louis - were rejected without prejudice 
to their renewal later in the proceeding. 

The examiner's recommendations, included in his internal report to the 
Board, were in all cases followed. The Board issued as its consolidation 
order the di'aft prepared by the examiner. In his published prehearing confer- 
ence report, on the other hand, the examiner merely noted which applications 
seemed to be within the scope of the proceeding as initially indicated by the 
Board, and stated that other applications would be reported to the Board. 

The examiner was also confronted with motions to intervene by American, 
Capital, northwest. Southern, and three civic groups. Denial of all such 
petitions was recommended. IJo definitive action was talien on Bureau Counsel's 
request for information or the determination of dates for submission of 
exhibits and commencement of the hearing. In late April and early May 
exceptions to the prehearing conference report were filed by Capital, northwest, 
Kansas City, American, Eastern, TWA and Delta. On June l^f the examiner passed 
on the exceptions of the parties in a supplementary prehearing conference 
report, finding them foreclosed by the Board's consolidation order or subject 



85. 



SO further Board consideration. This report also established procediiral 
dates vhich, because of subsequent revisions, were not observed. 

Petitions for reconsideration of the consolidation order were filed 
in June by Eastern and llorth American, and answers were filed by American, 
Braniff, Delta, TWA and St. Louis, The North American petition did not raise 
any new points, but the Eastern petition did. It pointed out that consolida- 
tion of Delta *s application for a St. Louis-Memphis-Southeast segment would 
permit Delta^ already authorized between St. Louis and Kansas City, to connect 
Kansas City to the Southeast via Memphis. Eastern therefore sought (l) a 
Memphis-Kansas City segment. Eastern also sought (2) a Chattanooga- 
Birmingham authorization; and (3) a St. Louis-Memphis segment. Eastern 
was already authorized to serve these last four cities; but the cities 
were so located on different route segments that Eastern could not provide 
direct service between the two pairs indicated. 

On September IT and 28, the Board granted the petitions to intervene 

of American, Capital, northwest, Piedmont, Southern and IT community 

2li.g 
representatives. '^ Intervention by additional community representatives 

was subsequently allowed, resulting in some ten carrier parties and over 

tweniy civic representatives. 

On October 2 the Board passed on the petitions to reconsider its 

consolidation order. -^ The IJorth American petition was denied. Also rejected 

was the Kansas City-Memphis proposal of Eastern, the Board relying on the 

fact that Delta would be obliged to stop at Memphis on flights between 

Zk9. E-10609, E-1061|.T- 
250. E-10651. 
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Kansas City and the Southeast. The second and third proposals of Eastern 
were included because (a) they were within the area and coincided with 
proposed segments of other applicants, and (b) either they were made orally 
at the prehearing conference and overlooked by the examiner or they were 
filed late (after the conference) under extenuating circumstances. 

Meanwhile the procedural dates set by the examiner had been revised 
several times, finally specif yip.*^: 

Submission and exchange of exhibits in chief September 2^ 
Submission and exchange of rebuttal exhibits October 12 
Hearing October l8 

Contemporaneously with the Board's order of October 2 on the 
petitions for reconsideration, a notice by the examiner confirmed that hearings 
would commence on October l8. Additional time, if needed, was to be allowed 
on the newly added phases of the case. Despite some further procedural 
skirmishing, the hearings did coinmence on that date. 

3. Formal hearing and positions on the merits * The formal hearing 
consTimed nine days, concluding on Ilovember 1* The transcript engrossed 
1,05*1 pages. There were filed in addition some 1,8^7 pages of exhibits. 

On IJovember 1, Eastern submitted a petition to the Board to reconsider 
the latter "s consolidation order of October 2. The petition was denied on 
December 31 on the grounds (a) that some of the matters urged were repetitious 
of arguments made in Eastern's prior petition for reconsideration, and (b) 
that other matters involved a collateral attack on interlocutory rulings of 
the examiner. -^ 
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After the conclusion of the hearings^ briefs were submitted to the 
examiner; pursuant to several requests^ the deadline for filing these vas 
extended to February 7^ 1957- In all 17 briefs (and several letters) were 
filed; totaling 533 pages o 

On the primary issue of whether additional air service was required 
between St. Louis and the Southeast, Eastern opposed all other applicants: 

(1) Eastern made pessimistic projections from the traffic 
figures available and compared its low estimates with recent decisions in 
which the Board had refused to authorize additional service in markets 
manifesting similar or greater traffic potential; contending that this was 

a marginal route;, Eastern argued that diversion of traffic revenues through a 
competitive authorization would jeopardize its ability to serve numerous 
smaller communities which did not produce a profit. The other applicants made 
more optimistic projections from the statistics, compared St. Louis -Southeast 
air service with the greater service available between other city-pairs claimed 
to be comparable, and compared their high estimates of traffic potential with 
recent Board decisions granting competitive air service in markets with similar 
or lesser traffic potential. Similar arguments were made as to other major 
city -pairs. 

(2) The other applicants generally criticized the schedules of 
Eastern in the St. Louis -Southeast market, the equipment used, and the 
alleged failure of Eastern to adequately develop the market. Eastern 
maintained that it had always provided service commensurate with the size of 
the market, and in fact had anticipated market growth by maintenance 

of excess capacity* This second argument was related to the first, since, if 
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Eastern vas rights the existing traffic vas about as much as could he 
expected if a new carrier were certificated, whereas, if the other appli- 
cants were correct, existing traffic figures were depressed and estimates 
for the future would have to include a literal allowance for the additional 
traffic that would be generated by the better service and more intensive 
promotion borne of competition. 

(3) Bureau Counsel ultimately sided with Eastern on this issue, 
contending (i) that the other applicants had failed to show that Eastern had 
not developed the route's traffic potential, and (ii) that the city -pairs 
compared with St. Louis-Southeast, which tended to indicate deficient service 
in that market, were not shown to be comparable with the St. Louis-Southeast 
market in their pertinent economic characteristics - l.e >, the poorer traffic 
flows to and from St. Louis were as consistent with lack of "community of 
interest" with the Southeast as with under -development of traffic potential. 

On choice of carrier, assiming a market sufficient to support at least 
some additional service, there was, of course, a divergence of views. Putting 
to one side the many subsidiary disputes about the validity of carrier estimates 
of traffic flows, costs, and scheduling possibilities, the various positions 
may be briefly outlined: 

Braniff argued that it would be in a position to support the St. Louis- 
Southeast segment by traffic from the Twin Cities and Kansas City which it 
was carrying into St« Louis under existing authorizations, and that passengers 
from these more remote cities would be convenienced by being able to continue 
on to the Southeast after a stop in St. Louis. (The same argument was 
applicable on traffic from the Southeast to Kansas City and the Twin Cities.) 
Hew one-carrier service would be made available between the Southeast and such 
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cities as I/Iinneapolis-St, Paul, Kansas City, Des Moines and Oniaha. Other 
applicants minimized this argument ty contending (a) that the main stream of 
traffic from the Twin Cities to the Southeast vould continue to move via 
Chicago rather than St. Louis and that proposals for improved service in this 
very market vere pending in other proceedings, and ("b) that Braniff was carrying 
very little of the St. Louis-Kansas City traffic. To this Braniff rejoined 
that its -wealmess on the Kansas City-St. Louis and Twin Cities-St. Louis routes 
was due to the lack of connecting traffic on those routes, which curtailed its 
scheduling possibilities; this defect, Braniff argued, would be remedied by a 
St. Louis-Southeast authorization. 

Delta argued that it was already authorized to serve most of the cities 
involved in this proceeding, although not in all cases in the direction here 
in issue, and that the grant of its application would greatly improve its 
route structure^ eliminating loose ends and facilitating flexibility in 
arranging schedules, service, and utilization of equipment. It contended, 
moreover, that since the service involved was primarily "regional" - i.e., 
covering service within the southeastern quadrant of the United States - the 
new authority should go to Delta as a carrier specializing in that region. 
Finally, Delta argued that its historical participation in the traffic involved 
was greater than that of any other applicant, exceeded only by Eastern, and 
that its certification would mark the least disruption in existing patterns - 
fewest new cities, least new mileage, minimum disruption of historical patterns; 
in contrast the proposals of the other applicants would create additional 
competition - e.g. , between Atlanta and Miami - where none was shown to be 
needed. On the other hand, the route integration sought would permit a wide 
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variety of scheduling^ including coach service, and some new one-carrier 
service. The other applicants argued that this proceeding vas not concerned 
with remedying the defects of Delta's route structure hut vith improving 
Sto Louis -Southeast air service; and that Delta's existing routes, vhile 
criss-crossing the area, contained no substantial traffic flows which could 
be funneled into the main St. Louis-Southeast market to support extensive 
services there or to add to existing travel conveniences of passengers 
entering that market from outside cities. Delta's historical participation 
was minimized by pointing to Eastern's substantial monopoly of the traffic, 
making Delta's share merely the highest of several inconsequential percentages. 
Moreover, one of Delta's major interests - certification into Tampa - was at 
issue in the Great Lakes-Southeast case. 

national urged its selection on the grounds (l) that it proposed more 
coach service than any of the other applicants, (2) that it was a specialist 
in Florida traffic, serving more Florida cities than any other applicant, and 
(3) that a recent Board decision, adding a competitor to a national route, t ■ 
might leave national with more equipment than it could utilize. But 
national's main point was that, of all the trunldines, it was most in need 
of strengthening by additional route authority; it pointed to recent grants 
of authority to the other small trunlilines and to the reverse consequence in 
its own case by reason of the certification of an additional coripetitor on 
its important Hew York-Miami route. The St. Louis market was viewed by 
national as one of the last remaining avenues for its expansion. Other 
applicants countered that an award to national would not necessarily strengthen 
that carrier since the route in question was not a particularly lucrative one. 



^ 
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that national laclied any back -up traffic to support services on the route, 
and that the seasonal nature of the route coincided vith seasonal fluctuations 
on National's other routes, thereby aggravating the variation in utiliza- 
tion of its equipment. Fxurthermore, they argued, these same factors 
minimized the amoimt of new service that would be offered by national, 
particularly since no service would be provided to any points west of St, 
Louis Finally, it was pointed out that national's revenues had been ample 
cornpared to its investments - i,e *, that its operations were quite profitable, 
TWA. placed primary reliance on the new service its proposal would provide 
between the Southeast and major cities west of St. Louis: first one-carrier 
service between Southeast points and Los Angeles, San Francisco, Tulsa, 
Oklahoma City, and Kansas City. The addition of traffic to and from these 
cities to traffic moving over the St* Louis -Southeast segment would mean: 

(a) greater support for service between St. Louis and the Southeast, and 

(b) improved service between the western cities and the Southeast, more new 
one-carrier service than proposed by any other applicant. TWA also pointed 
out that present seasonal fluctuations in its equipment utilization were the 
reverse of the seasonal demands of the Florida traffic, and accordingly tloac 
that its selection here would permit improved utilization of equipment. The 
other applicants responded that TWA was attempting to convert a St. Louis- 
Southeast case into a southern transcontinental case and that, in any event, 
TWA would not be able to attract much traffic between western cities and the 
Southeast because the mandatory stop at St. Louis would make TWA's service 
less attractive than transcontinental service being provided by inter- 
change among a number of other carriers. 
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Trans Anerican (successor to IJorth American) based its argument 
on two factors: (l) its willingness to reflder coach service at fares 
lower than any proposed by other applicants, and (2) the desirability of 
permitting new entry into the trunkline industry. Its primary obstacle 
was an outstanding Board order finding that Trans American's constituents 
had engaged in violations of the statutory and regulatory scheme 
administered by the CAB. Other applicants relied on this order in 
arguing that Trans American was "unfit." 

Eastern's affirmative proposals were limited to the "gaps" it 
desired to close between Chattanooga and Birmingham and between St. 
Louis and Memphis. Capital was the only carrier authorized to render 
service between the first two; and Delta was the only one certificated 
between the second two. Eastern argued that Capital and Delta had 
failed adequately to develop their respective routes, and that the 
addition of Eastern would improve service between these two pairs of 
points; that Eastern would be able to improve its long-haul seirviceg to 
the Southeast if these gaps were closed, augmenting scheduling possibilities 
and routing flexibility; and that such improved flexibility would also 
permit better utilization of Eastern equipment and personnel. Diversion- 
ary impacts on Capital and Delta were estimated to be small. Even so. 
Capital and Delta objected to certification of Eastern. 

The positions of some of the interveners were as follows: 

American was concerned because an award to T\t}A would permit 
service by that carrier between the Southeast and cities west of the 
Mssissippi. American was then participating in such traffic, either by 
direct service or by interchange with other carriers, and argued that the 
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traffic potential was too suiall to support an additional carrier. 
American therefore advocated that any grant to IWA prohibit through - 
plane service between the Southeast and the West. 

northwest was concerned about a grant to Braniff which would 
enable that carrier to participate in traffic between the Twin Cities and 
the Southeast, northwest was actively participating in such traffic by 
providing service between the Twin Cities and Chicago^ where connections 
to the Southeast were available. IJorthwest urged that any award to 
Braniff preclude through-plane service between the Twin Cities and the 
Southeast. IJorthwest also had an application pending in the Great Lakes- 
Southeast case to extend its Twin Cities-Chicago route to Miami. 

Southern rendered local service between Memphis and Atlanta via 
Birmingham^ and between Atlanta and Jacksonville. Portions of the 
applications of Delta and national duplicated these segments. Southern 
argued that other routings between St. Louis and the Southeast would be 
preferable and would protect it against undue loss of revenues. 

As noted, Capital objected to certification of Eastern as a 
competitor on the Chattanooga -Birmingham segment. 

Kansas City urged that it be permitted to benefit from improve- 
ment of service between St. Louis and the Southeast by granting the 
application of Delta or TWA, both of which were already authorized to' 
render service between Kansas City and St. Louis. 

Evansville, included in the St. Louis -Southeast proposals of 
Delta and national, expressed a preference for Delta because of the 
greater frequency of service offered by the proposed schedules of that 
carrier. 
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Chattanooga asked to be included on any new St. Louis-Southeast 
route and supported Eastern's Chattanooga -Birmingham proposal. 

Memphis^ included in the St. Louis-Southeast proposals of 
Delta^ Braniff and national, supported Delta because (a) Delta's service 
proposals were more extensive, and (h) Delta's certification would make 
Memphis a gateway for traffic between Kansas City and the Southeast. 

Biiningham complained of service deficiencies to St. Louis, 
Chattanooga, Ilashville and Mecrphis, and supported Delta *s application 
because it offered the greatest quantity of service. 

Jacksonville desired competitive air service to Ilashville, 
Meniphis and Sto Louis o 

The major cities involved - St. Louis, Uashville, Atlanta, 
Tampa and Miami - urged the need for additional air service but expressed 
no marked preference for one applicant over another, except for Atlanta's 
desire for Delta's more attractive schedviles. They emphasized their 
community of interest with one another. A number of large and small 
cities located on Delta "^s route supported that carrier's application in 
order to insure better service for themselves. 

Bureau Counsel argued that there was no need for any new 
searvice and contended that all applications shovild be denied. If, however, 
an award was to be made, the choice of Delta was said to involve the 
least new competition since Delta was already certificated to serve 
Chattanooga -Atlanta, Birmingham-Atlanta, and Atlan ta- Jacksonville -lILami. 

With the submission of briefs on February 7, 1957, the case 
stood ready for decision by the examiner. One further detour was provided 
by Eastern which, in a motion filed on ^fely 7, sought to reopen the record 
to include information on the financial and traffic results of its recent 
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operations in the St. Louis -Southeast markets. Answers in opposition were 
filed by St* Louis, TWA, and Delta. And on July 2 the examiner summarily 
denied Eastern's motion. 

k* Initial decision and subsequent maneuvering . On July 12, 

195Ti. the hearing examiner rendered his initial decision, a document 

252 
running 129 pages in the record. After noting briefly the procedural 

framework of the case, the examiner proceeded to describe: (l) the 
cities involved in the proceeding, their economic characteristics, their 
air service, and their views with respect to new air service; (2) the 
proposals of the applicants, including their arguments for being 
preferred over competing applicants; (3) the arguments of applicants, 
incumbent and Bureau Counsel concerning the need for new service in the 
St. Louis -Southeast market; and (k) the objections of interveners. 
Statements of fact - apparent subsidiary findings - were so intermingled 
with statements of the parties' contentions, that it was difficult to 
tell which statements were accepted by the examiner. But the examiner 
made clear his ultimate conclusions, to the effect that: 

(a) Additional air service was warranted over a route encom- 
passing St. Louis, Nashville, Atlanta, Tampa and Miami. As to other 
cities within the area, the available traffic was found to be 
insiiff icient to support new service except as service might result under 
existing authorizations. But as to the basic St. Louis-Southeast route 
the examiner found that there was sufficient traffic, independent of any 
back-up traffic, to support an additional carrier, and that Eastern had 
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not adequately developed the toute. The diversion in revenues that 
Eastern vould sustain was not considered to be a threat to that carrier *s 
financial position. 

(h) The carrier to render this hasic service should be 
national. The projected beyond-area benefits advanced by Braniff and 
TWA were minimized by the examiner on the grounds suggested by the other 
applicants o And as between Delta and National, the examiner found that 
national had the greater need for route strengthening because of recent 
route awards to Delta and the confined character of national's route 
pattern. Trans American was found to be unfit because of prior Board 
orders based on previous violations by members of the Trans American 
group. 

(c) Additional authority should also be granted to Eastern 
between St. Louis and Memphis and between Chattanooga and Birmingham, 
and to Delta between Memphis and Birmingham. These awards were based on 
the opportunities for route improvement afforded by the closing of 
"gaps" in these carriers' route structures, and were deemed to meet the 
justifiable con5)laints of the cities affected. 

Exceptions to the examiner's decision were filed during July by 
twenty of the parties to the proceeding. On August 5, TWA moved to strike 
portions of Eastern's exceptions which embodied some of the recent 
operating data that Eastern had unsuccessfully sought to inject by its 
effort to reopen the proceeding; Delta and St. Louis supported TWA's 
motion. On August 28 and 29 notices relating to oral argument before the 
Board were promulgated, supplemented by a further notice on September h 
setting oral argument for September 19* By reason of an earlier notice 
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by the examiner briefs were due on September 9* 

Briefs to the Board vere filed by nineteen parties, and letters 
vere submitted by two others; together with the exceptions they totaled 
576 pages. Oral argument before the Board consumed seven hoiirs on 
September I9 and 20 and ran for 219 pages; in addition, some tO pages 
of materials were submitted for use in connection with oral argumento 
The pressure of work prevented the General Counsel's office from preparing 
its usual Memorandum of Issues. 

During the course of the argument Northwest requested that the 
Board defer its decision in this case for contemporaneous consideration 
with the pending Great Lakes -Southeas t Service Case* By order dated 
October I8, the Board granted the request on the ground that both cases 
involved service between Atlanta and Florida (the stem of a fork with one 
prong reaching to Sto Louis and the other to the Great LaJies area), and 

that their contemporaneous consideration would facilitate a sound decision 

253 
in both cases. Petitions for reconsideration of this order were filed 

by Delta and Eastern, each asking different relief, and they were supported 

by several cities - provoking in turn responses by national, Braniff , 

TWA, northwest, and Capital, who urged that the petitions be denied or, 

in the alternative, that they be stricken to the extent that they involved 

a reargument of the merits. Several additional exchanges on this subject 

concluded on December 11, 195T without the benefit of any decision by 

the Board on the various petitions, answers, motions and letters <> 

Another exchange took place in Kay and June of 1958 when Eastern 

sought once more to reopen the record for recently developed operating 
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data; replies were filed by northwest and TWA, 

At about this time a dramatic succession of events occiorred which 
altered considerably the orientation of the proceeding. On March 26 and 
31 > 1958 the Board announced in several press releases its tentative 
decision in the St . Lo->ii s -So- Jitheas t case^ making the primary grant to 
TWA to rerider service between St. Louis and Miami via Ilashville, Atlanta 
and Tampa. At about the saiTie time^ March 24, the Board instituted the 
Houst on - West Service Case , ^ an investigation into the need for improved 
service between Houston and California and for first one-carrier service 
between Florida and California via ITew Orleans and Texas points. On 
April 21, TWA amended a pending application so as to propose a southern 

transcontinental route of the type described and moved to consolidate it 

255 
into the Houston-West case. And on August 5 tbe Board issued an order 

enlarging the scope of the Houston -West case into a Southern Transcont i- 
nental Service Case ^ encompassing points in Georgia and Florida in the 
East, and California in the West, via intermediate points in Alabama, 
Louisiana, Texas, Hew Mexico, Arizona and ITevada; at the same time the 
Beard deferred decision with respect to the Dallas -California portion of 
the pending Dallas to the West Service Case^ ' and consolidated that 
portion with the Southern Transcontinental case; in all nine applications 
were consolidated at this time. The announcement of the result in the 
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St. Louis- Southeast case and the almost siinultaneous birth of the 
Southern Transcontinental case set the stage for the next round of 
controversy. 

On August 8, Delta moved to defer consideration of TWA's applica- 
tion in the Sto Louis -Southeast case for contecrporaneous consideration 
vith the applications pending in the Southern Transcont inental case. 
On August 12, American moved to dismiss so much of TWA*s application as 
permitted through- service beyond St. Louis to the West Coast or, in 
the M.ternative, to defer TWA's application for comparative hearing and 
contemporaneous consideration with applications pending in the Southern 
Transcontinental case. Answers in opposition were filed by TWA, Eastern 
and a number of commxmities. On September 29, the Board dismissed the 
motions on the ground that they were, in essence, an attempt to obtain 

reconsideration of the Board's press release and that, as such, they were 

258 
prematurely filed. Finally, on September 30 the Board issued its formal 

opinion in the St* Louis -Southeast case, confirming the awards announced 

259 
in its press release. At the time of this decision the record totaled 

5,169 pages » The General Counsel's request for instructions from the 

Board was l|- pages in length. 

5* Board decision and first reconsideration . In its opinion, 

the Board agreed with the examiner on several points: (l) that a St. 

Louis-IJashville -Atlanta-Tampa -Mami routing should be granted to one of 

the applicants, (2) that Delta should be granted the Birmingham-Ifemphis 
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segment; and (3) that Eastern should be granted the Chattanooga- 
Birmingham segment. But the Board disagreed with the new authority- 
granted to Eastern "between Memphis and St. Louis and, as previously- 
indicated^ it chose I¥A as the carrier to render the basic new service 
between St. Louis and the Southeast. In mailing this selection;, the 
Board emphasized (a) the amount of new one-carrier service TWA would 
provide between the Southeast and cities west of the Mississippi, and 
(b) the relationship between the seasonal demands of the new route and the 
complementary seasonal characteristics of TWA's existing system. 

American had argued that TWA should be prohibited from providing 
through-plane service between the Southeast and the West Coast because, 
in the absence of a restriction against such service, TWA would be in a 
position to render southern transcontinental service in preference to 
carriers whose applications were pending in the Southern Transcontinental 
Service Case e The Board rejected the argument, pointing out (l) that 
service between Sto Louis and the Southeast was found to be required 
without regard to any transcontinental aspects, (2) that TWA's beyond-area 
advantages were the kind traditionally taken into account in making a 
selection among competing applicants, and (3) that the transcontinental 
service TWA might render, with a mandatory stop at St. Louis, was materially 
different from direct one-carrier service between Florida and the West Coast. 
The Board affirmed "that the availability of TWA's service via St. Louis 
would not in any real sense preciiide a finding of public need for a 
more direct routing <. . . • Our grant to TWA • . . does not in any way 

prejudge the merits of the proposals of the various applicants in the 

,,260 
Southern Transcontinental Case* 
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The rejection of competing applications vas "based largely on 
arguments previously advanced by their adversaries: 

As to national, the Board observed that strengthening of wealter 
carriers vas "but one of laany factors to be considered and that national 
would not be particvilarly strengthened by a route that dead-ended at 
Sto Louis. It should be noted, further, that about this time 
(February §) a subsidiary of ITational vas exposed as a participant in the 
Florida channel 10 television scandal ♦ 

As to Braniff , the Board observed that the Twin Cities support on 
vhich it had relied had been further diluted by a grant to IJorthvest in 
the Great Lakes -Southeast Service Case ; already authorized between the 
Twin Cities and Chicago, northwest was granted an extension from Chicago 
to Mami via Atlanta, thereby fortifying its hold on Twin Cities-Florida 
traffic. 

With regard to Delta, the Board noted that, as a result of the 
grant here of the Birmingham-Memphis segment and the addition of Tampa to 
its route in the Great Lakes -Southeast Service Case , most of the new 
service benefits upon which Delta had relied could be furnished without 
granting it direct St. Louis -Southeast authority* Indeed, in view of 
Delta's new authority it becaine necessary to require Delta to serve 
Birmingham, in addition to the junction points of Memphis and Atlanta, 
on all flights serving St. Louis or Kansas City, on the one hand, and 
Florida points on the otherj otherwise Delta would have constituted a 
third competitor for St. Louis-Florida traffic. 

Eastern's two applications met with divergent treatments* On 
the Chattanooga -Birmingham segment, the benefit to Eastern's route 
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structure ims deeued to outweigh the diversionary impact on Capital, 
particularly in light of Capital's poor service- On the St. Louis- 
Meciphis segment, the diversionary impact on Delta was held to outweigh 
the benefit to Eastern's route structure, apparently because Delta had 
rendered good service. Eastern *s motion to reopen the record was denied. 

Three members of the Board concurred in the majority opinion. 
One member concurred in the awards to Delta and Eastern but dissented on 
the award to TWA on the ground that no need had been shown for additional 
sesrvice in the St» Louis-Southeast market, particularly in view of the 
Great Lakes -Southeast decision, which had added two carriers to the existing 
two carriers in the Atlanta-Florida market. Another member came to 
the same result, emphasizing the marginal character of the St. Louis- 
Southeast market and the effect of the TWA award on the Southern Trans - 
continental case; however, he would not have required Delta to make a 
mandatory stop at Birminglaam, thereby permitting that carrier to parti- 
cipate in St. Louis-Southeast traffic. 

The Board's opinions totaled 3T pages in the record. 

The Board's order provided that the new operating authority t','* 
was to become effective on Ilovember 29, 1958 • Petitions for reconsidera- 
tion and other relief were filed by American, Delta, Eastern, national and 
a number of civic participants, numerous answers were filed, as well as 
some motions addressed to these filings. On Ilovember 21 the Board 
postponed the effective date of the new certificates to December 15 
because of the pendency of the petitions for reconsideration. And on 
December 8 the Board issued its Supplemental Opinion and Order on 
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Reconsideration malting a minor change in a restriction on Delta *s nev 

262 

authority and otherwise rejecting the petitions for reconsideration. 

The opinion, 2k pages in length, vas addressed primarily to arguments of 
the carrier participants that the Board's awards to TWA and Delta deprived 
competing applications of comparative consideration - i*_e. , those seeking 
southern transcontinental service and Eastern's Memphis -Kansas City 
proposal. 

TWA's certificate became effective on DececaDer 16 and it commenced 
service over the new route. 

6. Judicial review . Petitions to review the Board's order were 
filed by American, Delta, Eastern and national. The Court of Appeals 
rendered its decision on December 10, 1959- While rejecting summarily 
all arguments directed to the merits of the awards to TWA and Delta, the 
Court considered in great detail objections to the scope of the proceeding. 

All four petitioners challenged the award to TWA on the ground 
that it constituted a southern transcontinental route which they had also 
sought. Petitioners argued that, instead of being relegated to the 
Southern Transcontinental proceeding, their applications should have been 
given conrparative consideration with that of TWA in the St. Louis -Southeast 
case. The Court agreed (at least as to three of the four petitioners) 
and found that prima facie the Board by its award had transformed the 
limited area proceeding into a southern transcontinental case; that the 
mandatory stop at St. Louis did not preclude TWA from becoming an 
effective competitor for transcontinental traffic; and, therefore, that 
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the grant to TWA i:3ight prejudice some or all of the southern transconti- 
nental applications. The Board was given three ways in which to remedy 
the defect: (l) it could condition the award to TWA so as to preclude 
it from becoming an effective transcontinental carrier; (2) it could hold 
an evidentiary hearing to buttress its announced conclusion that the 
award to TV7A would not exclude any southern transcontinental awards; or 
(3) it could reopen the proceeding to hold a comparative hearing on all 
transcontinental applications. 

The award of the Memphis -Birmingham segment to Delta was challenged 
by Eastern. Eastern contended that this permitted Delta to render Kansas 
City-Memphis-Southeast service, the very authority Eastern sought to 
secure by its Kansas City-Memphis application, which had been excluded 
from the proceeding. On this phase of the case the Court sustained the 
Board, finding a necessity that the Board be in a position to restrict 
the scope of its proceedings to manageable proportions. In reconciling 
this conclusion with its apparently contrary holding on the transconti- 
nental phase, the Court observed: "The expansion of an area case by 
adding a little additional segment outside the area is quite a different 
thing from awarding a transcontinental certificate in a limited area 
case. The former is an expansion of a limited case. The latter is a 
transformation of the real natvire of the proceedings. "^^^ 

On Ifey 2, i960, TWA* 6 petition for certiorari to the United 
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States Supreme Court was denied. 
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7» Board decision on remand . The next action of the Board took 
place on I/!ay ^,^ Acting on a request filed by TWA on April l8, the 
Board granted a thirty-day exemption to prevent interruption in TWA*s 
Sto Louis -Southeast services. Rejecting the opposition of Delta and 
Eastern, the Board conditioned the exemption on a change of planes at 
St. Louis c On toy IT an order issued setting oral argument on the 
remanded case for May 26 and specifying the issues the Board thought to 
he significant o ' The Board's ability to act was handicapped by the fact 
that, of the five members who originally had decided the case, only the 

tvo dissenters remained. Oral argument actually took place on J\me 3^ 
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and on June o the Board extended TWA's exemption to July 31* 

On July 29, I96O, the Board issued its Supplemental Opinion ani 

269 
Order in the St, Louis^Southeast case. Reaffirming its decision on need 

for the service and selection of TWA to render the service, the Board 
turned to limiting TWA's transcontinental operations in accordance with 
the mandate of the Court. The Board required that, on transcontinental 
flights, TV/A must change planes at either St. Louis or Kansas City. 
This created three problems: 

First, this requirement seemed to conflict with the basis of 
the Board's original selection of T\'7A: the integration of the St. Louis- 
Southeast segment with TWA*s route west of St. Louis. The Board con- 
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eluded that, even though single -plane service between the Southeast and 
the West Coast was no longer a supporting consideration, TW/V vas still 
the best choice because of: (l) seasonal integration of operations, 
(3) single-plane service between Kansas City and the Southeast, and (3) 
availability of back-up traffic west of Kansas City which, despite the 
change of plane, could be funneled into the St, Louis-Southeast market 
to support service there. 

Second, it was disputed that this requirement was sufficient to 
comply with the mandate of the court without also establishing a connecting 
time more prolonged than the kO to k'^ minutes then being used by TWA 
under its exemption authority. It was argued, further, that to the 
extent llfA could rely on back-ixp traffic beyond Kansas City, it was a 
transcontinental competitor. The Board rejected the contention, finding 
that the circuity, delay and change of plane involved in TWA transcontinental 
flights made its competitive impact on the transcontinental market "minimal." 

Third, a new Ashbacker objection was injected when Eastern 
contended that one of its transcontinental applications, which had been 
refused consolidation, involved a St» Louis-Kansas City segment which was 
mutually exclusive with the single-plane Kansas City-Southeast service 
permitted by the Board ^s order. Relying on the Courtis decision on the 
Memphis -Birmingham award to Delta, the Board held that it had discretion 
to reject consolidation of Eastern's beyond-area application even though 
the award to TWA permitted the service sought by Eastern. 

On the first and second points, one member of the Board dissented. 

On the third point Eastern filed a petition for reconsideration, which, 

270 
together with a Delta petition, was denied on October 11, I960, The 
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opinions on remand ran some 2k pages* The S t> Louis-Southeast Service 
C ase vas finally over, 

8. Concluding notes . Two postscripts may be in order: 

Firsts TWA's piassengers between the Southeast and the West 
Coast are still going through the tiresome ritual of changing planes at 
St. Louis or Kansas City. The Board's files include inquiries from 
passengers who used TWA's through -plane service in 1959 a^^d express some 
understandable ire vith the subsequent requirement of changing planes. 

Second, the Board decided the vSouthern Transcontinental 

Service Case on iferch 13, 19^1, awarding two new transcontinental routes ^ 
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one to national and one to Delta. TWA's application was summarily 

rejected on the grounds that it lacked any historic interest in Florida- 
West Coast traffic and that its certification would result in excessive 
competition with national's trans-Gulf operations. 

As concluded, the record in the St. Louis -Southeast case filled 
11 volumes. 



27I0 E-I65OO, Iferch 13, 1961, reversed in part, Braniff Airways, Inc. v. 
CAB, 7 CCH Air, L. Rep I8, ik^ (D.C. Cir, 1962). 



108. 

H* Studies of Processing Time and 
Volune of Licensing letters 

The St, Louis "Southeast case is but one proceeding. Additional 
information is required in order to place that case in perspective. How 
does it compare with other major route proceedings in length and complexity? 
Among other things j» the following discussion should permit a conrparison 
with the St, Louis -Southeast case and facilitate a more realistic estimate 
of the nature and magnitude of the Board* s licensing proceedings* 

In fiscal 196I six major route proceedings (not counting St >. 

Louis -Southeast ) were closed by the Board: one txnml^line case, four local 
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service area cases, and one case substituting local for trunkline service. 

For reasons indicated elsev;here, the intervals betveen the filing of the 
various applications and the prehearing conference are not meaningful 
measures of processing time. In the six cases here considered applica- 
tions were included which were almost nine years old at the time of the 
prehearing conference; others were filed at the conference or shortly 
before. Tliese time intervals are therefore excluded. Also omitted are 
intervals required by judicial review or evidentiary hearings on reopened 
portions. Working within these limitations, a composite picture of the 
six major route cases, from the prehearing conference to the final Board 
order, discloses the following time intervals: 

Prom prehearing conference to the examiner's original report of 
the conference, 1.2 months elapsed; from the examiner's report to the 



272. Southeastern Area Local Service Investigation, Dkt ITo. 703^^ 
northeastern States Area Investigation, Dkt IIo. Sk^G; Cincinnati -Detroit 
Investigation, Dkt IIo. 989IJ Pacific-IIorthwest Local Service Investigation, 
Dkt IIo. 5^63; Great Lal^es Local Sei^ice Investigation, Dkt ITo. If251; 
Southern Transcontinental Service Case, Dkt IIo. 798^* 
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Board's first consolidation order, another 2 months; from the first 
consolidation order to the Board's final consolidation order > an additional 
k.h months; from the final consolidation order to the start of the 
evidentiary hearing, another 2.2 months • The total time consumed prior 

to the evidentiary hearing averaged 9.8 months; the time required to 

273 
finally determine the scope of the proceedings amounted to T.6 months. 

From the beginning of the evidentiaary hearing to its conclusion 
an average of 2*9 months elapsed. During this period 33 days were 
actually devoted to evidentiary hearings. 

From the conclusion of the formal hearing, the examiner took 
10.9 months to prepare his initial decision. 

The Board's decision, on reviev of exceptions to the examiner's 
report, was issued 10.6 months later. It took another 6.4 months to 
dispose of petitions for reconsideration. The total time required from 
prehearing conference to final Board action averaged 3 years and 5 months. 

A number of other soxirces indicate that these are typical 

figures. Thus the Board's ovn budget personnel compiled averages based 

on JOfo of the route cases closed in the five year period 1956 through 

i960, excluding extreme or atypical cases. The averages obtained for 

major route cases were: 

dne year from prehearing conference to completion of the 
hearing (almost identical to fiscal 1961); 

fifteen months fromr:conclusion of the hearing to the initial 
decision (IO.9 months for fiscal I961); 

thirteen months from Initial decision to Board decision (10. 6 
months for fiscal I961). 



273* The evidentiary hearing is sometimes commenced before the scope of 
the proceeding is finally determined. 
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It is useful, in reviewing the time required to decide these 
cases, to simultaneously consider their complexity. The six cases used 
to construct a composite for fiscal I96I each involved on the average: 

33 applications sought to he consolidated; 

17 applications actually consolidated, ^ hy civic interests 
and the remainder hy 6 carrier applicants; 

70 interveners, 6 of them csurriers and the remainder civic 
interests; 

an initial decision of 210 pages, 2 days of oral argument 
before the Board, and one or more Board opinions totaling II3 pages; and 

a total record of some 28 volumes. 

As compared vith these proceedings, the St^ Louis -Southeast case 
stands at the less complex end of the spectrum of major route cases: 
only 32.5 months were constimed between the prehearing conference and the 
final Board order prior to judicial review; only thirty-odd parties were 
involved; and the record was a mere 11 volumes. 

Recognizing the complexity of major route cases is of some 
importance. If, for example, the IO6 applications actually consolidated 
in the six major route cases under discussion were each credited with a 
pro rata share of the 246 months required to dispose of the six proceedings, 
the time allotted to each application would be only 2.3 months. This 
coiqpares favorably with the time required to dispose of "simpler" route 
cases, those concerned with only one or a few applications. 

In fiscal I961, there were six proceedings that might be 

considered minor route cases (including two reopened portions of major 
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route cases) a They each required an average of 15-7 months to conclude; 



274 « Pittsburgh-Syracuse Investigation, Dkt llo. 7263; Wheeling-IIew York 
nonstop Case, Dkt IIo. 993^; Sarasota-Bradenton Investigation, Dkt ITo. IO369; 
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and if credit is given for multiple applications in several proceedings, 
the praasata share of the total time applicable to each application is 
9 A months- The Board^s "budget study for 1956 through I96O, previously- 
referred to, indicates that IJ months is typical for minor route cases 
(exclusive of the reconsideration stage). 

Route cases closed in fiscal I96I have "been deemed to encompass 
six major and six minor route proceedings. This is a fairly representative 
figure, somewhat better than fiscal I960 and not quite as high as fiscal 
1959* The Board's classification of "closed" proceedings, based on the 
initial Board decision on the merits, does not coincide with the one 
used here -- which treats as "closed" only those cases in which petitions 
for reconsideration have been disposed of and deferred portions have been 
resolved (even though deferred portions requiring evidentiary hearings 
were treated as separate cases for purposes of time studies). The Board's 
classification of "route cases" is also somewhat broader in that it 
includes suspensions, renewals, international applications, and other 
types of proceedings excluded from this study of initial licensing of 
domestic air transport. Even so, the Board's figures are useful if compared 
with one another over a period of time. For the fiscal years 19^7 through 
1961, the Board's dispositions of route matters, including dismissals, was 
as follows: 



Lalce Central Airlines, Temporary Intermediate Points, Dkt IIo. 10039 j 
Application of Vance Roberts d/b/a northwest Air Service, Dkt IIo. 
10703; Reopened Pacific -ITorthwest Local Air Service Case (Sacramento 
to Reno), Dkt IIo. 5^63 et al. 



i 



Pending Received Disposed of 
Fiscal year at start during year during year 
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1*75 


305 


19^*8 


968 


165 


Uh2 


191*9 


691 


155 


239 


1950 


607 


1U7 


208 


1951 


51*6 


130 


2U7 


1952 


i^29 


297 


122 


1953 


66k 


218 


151* 


1951* 


668 


135 


73 


1955 


730 


203 


130 


1956 


803 


360 


191 


1957 


972 


195 


135 


1958 


1,032 


202 


88 


1959 


1,11*6 


171 


360 


i960 


957 


I9U 


119«,. 


1961 


1,032 


159 


398*^/^ 


1962 


793 







Also during fiscal I96I the following applications for 

operating authority vere disposed of by informal procedures; 

Exemptions 112 

Airport notices 126 

Service pattern changes 12 

Charter authorizations 26 

The docket on informal matters is fairly current; there is 

virtually no baclilog^ But the formal docket is quite another matter. An 

examination of that docket as of Ilovember 30, 196I reveals that there 

were then pending 68I applications for domestic operating authority. Of 

these, 188 applications in 13 separate cases were before the Board for 

its decision, including some that were being held for other matters or 

were awaiting the enactment of pending legislation. Another 72 applica* 

tions involved in a single proceeding were the subject of an initial 

decision recently served. Hearings had been held on another IfO applications 



275 * Including about 200 dismissals of a non-recurring nature. 
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Involved in three proceedings j and prehearing steps had been tal^en vith 
regard to h3 more applications eribraced in 12 cases. 

This left 336 applications which were simply "awaiting action*" 
These were encompassed in the follox/ing categories: 

Domestic conventional aircraft: 

filed between 19h6 and 1952 8 

filed between 1953 and 1955 32 

filed in 1956 and 1957 29 

filed in 1958 and 1959 ^9 

filed in I96O 5^ 

filed in 1961 51 

Domestic helicopter aircraft, the 

earliest pending since 19^6 77 

Alaska authority, the earliest since 

1952 and most since 1958 l4 

Ilonscheduled authority, one since 

1954 and most since 1959 5 

i^iscellaneous fomal route matters 17 

Of significance is the fact that the largest numbers of pending 
applications are concentrated at the two extremes of the licensing process: 
either they had reached the Board for decision (or were about to) or 
they were sinqply awaiting action* The number of applications recently 
committed to the hearing process is relatively small. This is not wholly 
accidental. The general sentiment at the Board favors the view that 
outstanding domestic air transport authorizations are generally ample; 
that new licensing will proceed henceforth at a diminished rate; and that^ 
in view of the poor financial condition of thecdndustry, the present need 
is for a contraction of outstanding authorizations through route suspensions 
and amendments and through approval of mergers and route transfers. VJhether 
this is a relatively permanent fixture of contemporary CAB operations, or 



merely the pessimistic phase of a cyclical development, is difficult to 
say. It is clear, hovever, that the rate at vhich domestic route 
applications are processed in the near futixre will depend upon Board 
attitudes concerning the substantive policies underlying the granting of 
nev authorizations. 

It is entirely possible that the major route proceeding, which 
has been a source of so much anguish and study, is in large measure a 
thing of the past; and that future route cases will concentrate on minor 
adjustmevits to the route pattern rather than over -all review of large 
geographical areas and interrelated markets of substantial proportions* 
But a resurgence of traffic growth and industry profits could well lead 
to a return to ambitious licensing - and enlarged proceedings - with all 
of the problems they encompass* 
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I. Pi^Qgpectc for IrgprovoLiont of tho Licensing FroccsG 
1» Introductory coixient on the perspective of the individual 
Board Member , A viev of the licensing process from the vantage point of 

the individual Board Meiaber is vital to an appraisal of any proposed 

277 

change in CAB procedures. 

It is essential, first, to recognize that only a portion of 
each Board Menber's time is available for licensing matters. In addition 
to route cases, the Board Member participates in the decision of other 
formal matters and in the negotiation of bilateral treaties vith foreign 
governments; he is called upon to malie decisions relating to the administra- 
tion of the Board's staff and to the other aspects of maintaining a 
continuing organization; and he engages in public relations activities 
and in consultations with meiilbers of the industry, community representa- 
tives, members of Congress, other Government officials, and various other 
persons. Rather than attempt a division In terms of these manifold 
activities, a more meaningful picture may be given by considering the vay 
in which a typical week engages the time of a Board Member. In terms of 
office time, the averages are roughly as follows: 

Attending oral argument - 1 day or slightly less; 

Attending Board meetings - 2 days; 

Other conferences, day-to-day administration - 1 day or more. 
There is relatively little time in the standard work -week for independent 
study and research. Most of the work that requires sustained reading or 
attention to details must be reserved for evenings or week-ends. 



277* On such a perspective, see HECTOR, PROBLEllS OP THE CAB AllD THE 
IIJDEPEIIDEIIT REGULATORY COM'HSSIOIIS (1959) J McKIIISEY AIJD COMPAIIY, IlICREASIIIG 
THE EPPECTIVEIJESS OF THE CIVIL AERONAUTICS BOARD, 3-1, Appendix C (1959) « 
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Rettirnitig to the licensing cases, it nay "be useful to note 
what a Beard Member nust consider in order rationally to decide a route 
case. The issues fall into two categories: first, factual questions 
concerning economic data relating to the various proposals under considera- 
tion; and, second, legal or policy questions concerning the result which 
should follow from the data. 

The factual questions nay be ana^ered principally from two 
sources: the record compiled in the particular case; and statistical 
data, continuously compiled by the Board and others, and subject to 
official notice (some items of which also appear in the record). But 
the individual Board Member has no significant personal contact with 
either of these sources. It is utter fantasy to suppose that in 
minutes snatched between oral arguments, Board meetings, appointments, 
daily paper work and the like. Board Members can rummage through thirty 
irolume records and statistical compilations even more extensive. 
Obviously their inquiries have to be more narrowly focussed. Specifically 
the Board Member may seek to ascertain the facts by looking to: 

(a) The initial decision of the hearing examiner; 

(b) The briefs of the parties; 

(c) Statements in oral argument; and 

(d) Memoranda prepared by his personal assistant or the 
General Counsel's office. 

Even these docioments are far from succinct and it is questionable 

whether Board Members have the time to explore fully each of these 

sources. Moreover, it would be rare that one could tell, simply by looking 

at these documents, whose version of the facts is accurate* An 
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exaninaticn of the original sources — record and statistics -- often is 
necessary to resolve conflicting claims of the parties or, perhaps more 
conaonly, to reconcile partial truths and differences of emphasis and 
approach. 

The "memorandum of issues" of the General Counsel is of little 
assistance on this score, except to the extent that it provides cross- 
references to relevant portions of other documents. Oral argument has 
heen greatly abbreviated in recent years and the Board, for the most 
part, does not interrogate counsel. Personal assistants are themselves 
deluged vith day-to-day administrative details. Typically the Board 
Member taltes home the initial decision and briefs of the parties for 
reviev the evening before the oral argument and tries to reachaa 
conclusion on the basis of this limited review and the argument itself. 
If questions remain, the Member may ask his assistant to research the 
point; or, more rarely, he may ask for statistical information or analysis 
from the Office of Carrier Accounts and Statistics. 

Establishing the facts may be difficult, but given sufficient 
time the job might be capable of satisfactory solution. Hovever, it is 
uncertain whether legal and policy questions are soluble in the same way* 
On strictly legal questions -- whether the Board has power to act in a 
certain way -• the inquiry is often conventional; and the Office of 
General Counsel is the primary source of assistance. Once the issue of 
power is settled in the affirmative, as it usually is, the question of 
policy still remains: should the Board act in one way rather than 
another? In most instances the Board has sufficiently broad discretion 
that any one of a wide variety of results is either legally justifiable 
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or at least not oubject to meaningfvil judicial review. To what sources 
can the Board look to decide which choice to make? 

Theoretically the authoritative source of guidance on policy 
nsatters is the Board's governing legislation. But the Act tallcs in such 
general terns, and with such a nultiplicity of policy ohjectives, that 
no neas\xre of statutory study will yield an answer to the problems posed 
by nost concrete cases •- e.g *^ could the Act be said to indicate which 
carrier should be selected in the St* Louis -Southeast case? 

Ilor does the legislative background of the statute shed much 
light • As previously indicated, the nultipllclty of purposes stated in 
the Act is nerely a reflection of the fragmentation of views expressed 
by the Congress in the cc\jo:se of considering the measure* Moreover, the 
basic economic provisions of the statute are now almost twenty-five years 
old; many of the circumstances that prevailed in 1938 no longer exist, 
and many new events have come to pass. The legislative history may 
provide some useful elaboration of the statutory objectives, but it does 
not inform the Board member which one to emphasize when a conflict arises • 

Gaie same twenty -five years which have rendered some of the 
Act's legislative baclcground obsolete have also produced innumerable 
Board decisions. These conceivably could provide guidance on policy issues. 
But their value in this respect is rather dubious, since -- like the Act 
and legislative history they implement -- they often tallc in terms of 
a multiplicity of general purposes, with little clear articulation as to 
when one purpose will govern and when another. Thus large carriers may 
win some cases on the ground that, by reason of their extensive route 
patter nsi they can provide more new service improvements for the traveling 
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public; small carriers may ¥in other cases on the grotind that they require 
strengthening* But vhen one policy will prevail over the other is 
difficult to predict. 

The conventional sources «- Act, legislative history. Board 
precedents -- may tell a Board Meiaber vhat to thinli about. It is doubtful 
that they provide many answers. In the search for solutions, a Board 
Member nxay turn inward -- to his own personal philosophy of economics 
and government -- or he may tvirn outward --to the views expressed by 
politicians, industry representatives, staff personnel, the press, and 
other seemingly knowledgeable persons • In either case the ultimate source 
of decision stems neither from the record nor from the conventional 
standards of policy guidance. 

But it must be remembered that policy choices do not often 
arise as philosophical questions unconnected with empirical data. Such 
choices are almost invariably connected with factual data in either of 
two ways: (l) some controversial policy issues (such as the desirability 
of competition among air carriers) may be the subject of extensive factual 
inquiries (as in comparisons of the nature of operations in competitive 
and noncompetitive markets); (2) some generally accepted policy considera- 
tions may be shown to be inapplicable in a particular case — e.g ^, it 
might be shown that a combination of two routes could not be achieved in 
such a way as to improve traffic flows between them even though the 
integration of traffic flows is generally of some importance. An]^ many 
of these matters will be the subject of exhibits in the record or of 
statistical materials in the Board* s files. 

Coming back, then, to the record and the statistics and the 
means by which a Member may achieve an understanding of them, the task can 
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be greatly siiirplifled or greatly magnified "by the Member's attitude tovard 
various policy issues* If a HeidDer has resolved for himself a controversial 
issue -- e.g *^ that competition between more than two carriers over the 
same route segment is undesirable — he obviously has cut dovn the number 
of record facts he must assess and weigh. If ^ on the other hand, a 
Member is uncertain about a policy issue^ he may have to consider^ not 
only the significance of the policy consideration on the facts revealed 
by the particular record, but also the facts bearing on its general 
validity. Thus, on the question of certificating a third competitive 
carrier, the uncertain Member may have to ask himself: (a) What special 
arguments are made for and against the third carrier in the particular 
market in issue? (b) What has been the general experience in three- 
carrier markets as compared with two-carrier markets? Probably no two 
Members will require precisely the same information to dispose of a 
concrete case* 

Ilor will the same information mean the same thing to Members 
with different views. One Member may be ever alert to promises of traffic 
growth andvthp possibilities created thereby for new certifications; 
another may be acutely sensitive to any inroads on carrier profits and 
easily induced to be cautious about route awards. A report of increased 
traffic and decreased earnings may lead the first Member to favor additional 
route authority and the second to reject any such expansion. 

Ihe differences in Member outlooks, when coupled with the many- 
sided character of Board decisions, tend to perpetuate the diffic\alties 
which beset Board members. If a route case can be resolved by any number 
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of solutions, and if Board Members reach determinations on highly indivi- 
dualized grounds, the Board* s efforts in a particular case are likely to 
involve, first;, a staruggle to reach a composite result -- points to be 
served, carrier(s) to "be chosen, restrictions to be imposed --to vhich 
a majority vill adhere] and, second, an effort to state a theory upon 
vhich the result may be justified*) The first step is probably the one 
which absorbs most of the collective energies of the Board* The latter 
task — the statement of a rationale «- is not only of secondary iiaportance 
but is often highly generalized and inconclusive because (a) the grounds 
of individual Ifembers in the majority are not the sane, and (b) the result 
may reflect no consistent policy approach, bv,t rather a compromise of 
conflicting individual solutions incapable of mustering a majority. Thus, 
as a source of policy guidance for the future, the opinions of the Board 
tend consistently to fall short of their potential because of the nat\ire 
of the cases and the lack of coherent policy guidance in the past. The 
process does not preclude gradual accretions of precedential policy. 
But it makes the attainment of a general consensus extremely unlikely. 

The major problem in these vast and unwieldy route cases is to 
fulfil the twin objectives of: 

(a) Providing Board Members with the information they require, 
in light of their individually divergent viewH, to reach satisfactory 
conclusions on both factual and policy issues; and 

(b) Encouraging the Board as a whole to achieve as much consensus 
as possible in its formulation of policy, within the limits ixiiposed by 

the inevitable divergent individual viewpoints. 
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2. General form of the proceeding s tiich of the ccrment on 
CAB route licensing has been directed at the general format of the processo 
Trial-type procedures^ it has been argued^ are singularly inappropriate 
for resolution of the many-sided controversies that characterize coE5>lex 

route proceedings; the function is one of planning and management, which 

278 
requires executive direction rather than case-by-case adjudication* ' 

But the differences in approach between "laanagenent" and "adjudication'* 

may be more rhetorical than real. For planning need not be incoi:ipatible 

with some measure of case-by-case adjudication; and even the most 

discretionary form of executive management would presumably require some 

factual basis for its determinations. The inquiry can perhaps be more 

sharply focussed by asking: (l) how should plans and policies be 

formiilated? (2) how should factual determinations be made? For 

whatever label is pinned on the process, these two interrelated functions 

must somehow be performed* 

It is necessary as an initial step to take note of some of the 
corjnon ground upon which any procedural system must be Itullt; 

First, the substantive policies of commercial aviation regulation 
are not in issue, A re -examination of both substantive policies and 
their procedural implementation would open a number of avenues for change, 
pai*tlcularly in evaluating the respective roles of regulation and market 
competition* But this is not now before us. 
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Second, cooiercial aviation will therefore continue to be 
developed, under a continuation of existing substantive policies, by- 
private business enterprise subject to public regulation. This has 
important implications for proposed procedural arrangements. If private 
nanagement is to function effectively, if investments are to be made and 
other business risks incurred, there must be a measure of stability and 
certainty in the regulatory scheme. From the vantage point of the 
regulator, well-nigh unlimited discretion would certainly expand the 
possibilities of regulation;- addtthe ability to make decisions promptly 
would increase the effectiveness of regulation. But from the viewpoint of 
the regulated enterprises these same qualities could spell utter havocs 
unpredictable administrative controls inflicted without warning and without 
opportunity for adjustment » As long as private enterprise is employed 
to develop commercial aviation, probably the regulatory scheme must be 
somewhat "sticliy" in its operations, a necessary compromise between the 
flexibility and decisiveness desired by the regulators and the predictability 
and stability required by the regulated interests. 

Third, under unchgSDg^ substantive policies, route awards will 
continue to be made on the basis of a balancing of numerous conflicting 
policy considerations -- situations lilie the St* Louis-Southeast Service 
Case^ With a relatively mature route pattern, it is unrealistic to think 
of "planning" in terms of making actual routes conform to some over -all 
ideal worked out in advance by the planners: the job is too big; the 
current need is too small; the substantive regulatory tools are too 
limited; and the disturbance of existing economic interests and relations 
would be too great. Rather it seems likely that the regulatory task will 
continue to be a series of ad hoc adjustments in route patterns to meet 
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changing or xinsatisfled needs; and that the prinary role of planning will 
be to determine the order in vhich such adjustments are made and to 
introduce new or different policy considerations into their resolution. 
While some such planning may improve and perhaps simplify the process^ 
the net result probahly will not be markedly different from contemporary 
route proceedings -- except that the adjustments may be smaller and the 
proceedings therefore more manageable* 

Fourth^ there is the obvious need to malce available to the 
decisional authority the factual material upon which the relevant policy 
considerations are based. Someone has to collect and collate the informa- 
tlon. Under the present procedural arrangement^ much of the work is done 
by private parties (although with the aid of Board statistics). If 
this work were to be undertalien by the Board's staff, their task would be 
magnified enormously * Even then it would be difficult to exclude 
pertinent information submitted by an outsider; it, too, would have to 
be considered and evaluated. And, of course, some information is peculiarly 
within the knowledge of private parties. Moreover, since much of the 
information is technical and complex, explanation is often necessary; 
cross-examination, properly employed, can bring forth that explanation 
and expose the underlying methods and assumptions (and perhaps fallacies 
and mistakes) that led to the stated conclusions. Whatever the decisional 
method employed, some technique must be devised for collecting, evaluating 
and checking relevant information. Whether cross-examination of witnesses 
is essential may be reserved for later discussion. 

Finally, decisions in route cases will continue to have an 
enormous impact on the economic prospects of affected enterprises and 
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coimunities. It is tinthinliable, in our society at least, that such 
affected parties will stand hy passively while the decisional process 
grinds out its nomentous conclusions. Tlie choice is bet\7een giving such 
parties an overt role in the process, one in which they can seek to 
influence the result, or relegating them to surreptitious efforts to 
"pull strings" in order to achieve the desired outcome. Our approach 
traditionallj'' has heen to make a virtue of necessity and confer an overt 
role on such affected interests. 

If this sunaaary is accurate, the procedures required in route 
cases must he characterized hy (l) some measure of continuity in policy 
and slowness in mailing changes; (2) ad hoc adjustments of route patterns 
"based on conflicting policy considerations, including those devised by 
the planners; (3) methods for collecting, evaluating, and checl^ing relevant 
factual information; and {k) roles for affected interests which permit 
overt efforts to influence results* IJo mention has been made of "fairness" 
or "due process," since it is believed that considerations normally 
associated with these generalized concepts are subsumed under the third 
and fourth categories: if the processes for gathering relevant information 
lead to accurate results, and if affected parties are afforded an opportunity 
to attempt overtly to influence the result, the procedure is fair and 
satisfies due process. 

Within the limitations en\merated, the present procedural 
arrangement -- viewed as a whole -- is an appropriate means for implementing 
existing substantive policies. Suggestions for revision are called for 
and are hereafter made, but these can be carried out within the current 
framework. Proposals for more radical changes in regulatory structure -- 
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including the transfer of some or all of the Board *s functions to an 
executive department -- have been considered, as have the criticisms which 
led to their formulation^ but it has been concluded that such proposals 
are directed tovard either (a) changes in substantive policy, vhich are 
beyond the scope of this study, or (b) criticisms of the present system 
vhich can be remedied as veil, if not better, by relatively moderate 
changes in existing procedural arrangem^ents (as indicated in subsequent 
discussions )<» 

An exception to this generalization is the possibility of 
lodging ultimate responsibility for regulation in a single administrator 
rather than a mult i -member Board. Such a change vould facilitate the 
process of policy determination at any given time but probably it vculd 
aggravate the tendency of policy outlooks to change radically with shifts 
in personnel. In any case, it seems unlikely that such a substitution 
vould be tolerated in the absence of firmer agreement on the ultimate 
policies to govern coinmercial aviation; and if such a consensus could be 
achieved, the need for the substitution vould be considerably less. 

3* Expanded us eof rulemaliing in route proceedings and the 
role of cross-examination t One proposal vhich might be classified either 
as a radical change or as a revision in existing procedures is the 
suggestion that the issues in route proceedings be divided into two 
kinds -- (1) vhat nev route authority shoiild be granted? and (2) to 
vhom should the authority be granted? -- and that the first issue should be 
decided in informal proceedings, as by rulemaking, and that only the second 
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279 
should be made the subject of a fornal hearing. The objections to the 

proposal take two lines^ one legal and the other practical. 

The legal objection is that the governing statute requires a 

"hearing" before new route authority can be granted, and that the issues 

encoEipassed include both determination of the need for service and the 

280 
selection of an appropriate carrier* The question raised by this 

provision is whether the Board, in a rulemaliiing proceeding, could establish 

the need for a service and exclude that issue from the evidentiary hearing 

on applications to render the service. To give a concrete exanple; Could 

the Board have held a rulemalting proceeding in the St. Louis -Southeast 

case to determine whether an additional carrier should be certificated on 

a route running from St« Louis to lHaiai via Atlanta and Tampa, and then, 

having held in the affirinative in the rulemaking case, confined the 

evidentiary hearing to a selection among competing applicants? The question 

is a genuinely debatable one, depending on whether controlling emphasis 

is placed on the right of hearing in the application section or on the 

pD-i 

Board's rulenialcing power stated in general terms elsewhere in the statute. 

Some decisions concerned with FCC rulemalcing suggest that the legal 

282 
objections to the proposed change have been exaggerated; but the 
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Communications Act is less concerned about competitive entry than is the 

Federal Aviation Act and the FCC may therefore have greater latitude in 

283 
the use of nilenaking which affects entry • Suffice it to say that the 

CAB has never attenrpted to use ruleciaking in this way, so the question 

is still an open one* IIo douht the legal problem could be avoided by nev 

legislation vithout raising any constitutional issues. 

The practical objection to the proposal for a two-step proceeding 
is that no clean separation can be made between determination of route 
patterns and selection of carriers. The St. Lou is -S^outheas^ case is but 
one of manj'- illustrations of the interconnection between the two issueso 
In addition to the diverse route proposals of the various applicants, 
and the different cities which would have been included under each, the 
economic feasibility of the route might well have turned on the selection 
of the carrier. Suppose the Board had concluded that only TWA had 
sufficient back-up traffic to support a competitive service between St. 
Louis and Miami. Where would such a determination have been made in a 
two-step process involving rulemalcing on route pattern and evidentiary 
hearing for carrier selection? At best there would be enormous duplication 
of evidence in the two separate proceedings; at worst there would be 
mutual frustration o 

But this does not mean that a two-step process night not be 
feasible in some proceedings. In some of its international cases the 
Board has approximated such an approach, first, by preparing ex parte a 
study of route patterns and outstanding needs, and, second, by introducing 
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the study into the formal route proceeding as a guide to the parties, 
although not a "binding one. Sone measure of ex parte planning can also 
be accomplished by developing tentative conclusions and issuing orders 
to show cause why these conclusions should not be adopted, a practice 
recently extended to route proceedings; ^ formal hearings might then be 
directed principally at supporting or opposing the proposals of the 
Board's staff. Finally, the discretionary judgment involved in setting 
applications for hearing offers an opportunity for significant planning 
of route development* The question is whether situations will arise in 
which these techniques would be inappropriate but in which route patterns 
could be decided separately from the issue of carrier selection. The 
consensus seems to be that such situations would be few and far between. 

Indeed, viewed from another perspective the problem may prove 
to be an illusory one. IIo one denies that the Board can hold a two- 
step process as long as procedural protections are assured in each; this 
approach has been adopted in the pending South American route case, 
in which it is proposed, first, to establish the route pattern and, second, 
to select the needed carriers. The only point of advocating that the 
first issue be reisoivdd in a rulemalcing proceeding is to eliminate the 
need for cross-examination on that phase of the case. But why not approach 
the cross -exeMnation issue directly? 

There is certainly considerable doubt that cross-examination 
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serves a usefiil piirpose in proceedings based on economic data. But this 
doubt applies to the selection of carrier as veil as to the determination 
of route pattern^ In fact, conventional cross-examination may be more 
useful on the route question becavise here there are likely to be some 
complaints about past seivice based on personal experiences and also 
controversies about past events. The inquiry, therefore, may more 
properly be cast in terms of vhether cross-examination serves a useful 
purpose in route cases generally, -without distinguishing between determina- 
tion of route pattern and selection of carrier • 

On this issvie, opinion is divided* Practitioners and hearing 
examiners find cross-examination usefiol in exposing underlying methods and 
assumptions and in reducing the temptation to make extreme assertions in 
direct exhibits. Bureau personnel, on the other hand, believe that most 
of vhat transpires under the guise of cross-examination is really argument 
and ought to be reserved for briefs and oral argument. Everyone seems to 
agree that cross-examination often is excessive and that there appears to 
be little that can be done to control it. The problem is aggravated by 
the tendency of each of numerous parties to cross-examine an adverse 
witness; by the attitude of the examiners in generally supporting the 
cross-examiner's right to ask questions and in resolving doubts in his 
favor j and by the formation of judgments about cross -exai^iination which 
are related more to protecting the abstract legal rights of the various 

parties to a "hearing" than to examining the utility of this mode of 

287 
questioning in uncovering facts relevant to route proceedings. 
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Uiidoubtedly noi'e research is reg,\iired on this issue. But 
considering the nature of the evidence and the bulli of the record when 
it reaches Board levels sorae serious thought should he given to a 
procedure ^hich severely restricts the right to cross-examine, particularly 
by shifting the presunption to negative the general right to cross -examine 
and to require justification for any question sought to be posed. Tl:ie 

Administrative Procedure Act conpels only "such cross-examination as may 

the pAA 
^^ J^equired for a full and true disclosure of /facts." Such an approach, 

if adopted, should be baaddoon a closeoanalysis of the use and usefulness 

of cross-examination on various issues rather than upon doctrinaire 

distinctions between "rulemal^ng" and "adjudication." 

^* Articulation of criteria in initiating proceedings * In 

contrast to the Board's extreme caution in employing ruleimking to 

resolve route pattern questions, the Board exercises a broad, informal 

discretion in determining when to initiate proceedings on specific 

applications. This is particularly striking in view of the facts (a) 

that the statute expressly requires that route applications shall be 

disposed of "as speedily as possible," and (b) that the refusal to hear 

an application is tantamount to a denial, at least for the period of 

refusal. The general acquiescence in this informality, as contrasted with 

the insistence on formal proceedings on applications actually heard, may 

be explained by the industry's view of the hearing process: perhaps its 

function is less to protect applicants from arbitrary government action 
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than to protect incumbents from new entry and to assure incumbents of 

equitable treatment vis-a-vis one another. Thus blanket denials of 

applications (by refusals to hear them) are generally accepted^ but a 

hue and cry goes up if any move is irade toward grants of applications 

without a hearing or toward preferential selection of applications for 

hearing (the Ashba cker problem). 

Recently the Board has issued a statement of policy, imking 

explicit the discretion Involved in setting applications for hearing. " 

Intended as an articulation of present practice, under which priority of 

filing has little, if any, influence, ^ the policy statement sets forth 

a number of general criteria to guide the Board *s selection of applications 

for hearing — such as the impact of delay, the time a proposal has been 

pending, and the time it would take to decide the case. In matters 

relating to operating authority, the relevant factors also include 

"(a) the reduction that a proposal may have on subsidy or increase in 

economy of operation; (b) whether an application proposes new service; 

(c) the volume of traffic that might be affected by the grant or 

denial of the proposal; (d) the period that has elapsed since the Board 

considered the service need of the places or areas involved; and (e) 

the relative availability of necessary staff members of the carriers, 

communities, and the Board in the light of other proceedings already 

in progress to handle the processing of the case." In defense of the 

290: 1^ C.F.R. sec. 399. 38* 

291* Notice of Proposed Rule Making, Explanatory Statement, PER-I6, 
PSDR-2 ; 26F.R. 1181^1 (1961). 
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generality of its criteria, the Board stated that "it obviously is 
impossible to set forth an all-embracing rule that can be applied matherna- 
tically in determining the order in which the requests should be 
set for hearing. The large number of considerations that enter into the 
determination of public interest, the infinite variations in the factual 
situations that may arise, and the dynamic and rapidly changing nature 
of the industry and its problems, make this impossible. "^92 

The impossibility of more precise formulation is unfortunate 
from two points of view; 

First, the absence of any standards which really control the 
scheduling of route proceedings removes from the Beard a significant 
pressure for route planning. The ability to select applications on an 
ad hoc basis relieves the Board of the necessity for planning, since 
obviously some applications can be selected for hearing v/hether there is 
a plan or not« If, on the other hand, criteria were formulated to 



292. Notice of Proposed Rulemaking, Explanatory Statement, FCR-16, PSDR-2, 
supra. 

In this same Notice, the Board also proposed to dismiss applications, 
without prejudice to refiling, if they have not been set for hearing with- 
in three years of their initial filing. The objective stated was to clear 
the docket of "st&la" applications and to discourage the practice of 
continuously amending old applications, instead of filing new ones, in 
order to retain an early docket number. To the extent that priority of 
filing might be given weight. in: setting applications for hearing, 
the relevant date would be the time of filing of the initial application, 
even though it had since been dismissed and refiled. 

This proposal has become effective as 91l(s) of the Board's 
Rules of Practice* 
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^ govern the order in which applications should be heard^ the Board would 

he conpelled to focus on the standards it had fomulated and to ahide by 
then or revise or qualify then as circumstances night require. Undoubtedly 
some measure of planning can be accomplished under the ad hoc method^ as has 
happened in the past, but there is little assurance that there will be 
consistent attention to the orderly development of the nation's route 
pattern* 

Secondj, the lack of objective criteria raises doubts as to the 
rationality of the Board's docket arrangements and the fairness of its 
choices as among different applicants. IIo matter how justly the ad hoc 

>\ method is employed, there is no way of assuaging doubts that a particular 

application, long pending on the docket, has been capriciously overlooked 
or is being studiously ignored. In other agencies, pressures created by 
such doubts have led to the most rigid ordering based upon priority of 
filing. 

The Board's staff maintains that the development of 
objective criteria to govern the selection of cases to be heard is so 
complex and difficult as not to be worth the effort. But presumably the 
staff does not suggest that planning of route development, and selectivity 
among applications^ is impossible, since the last thing they are prepared 
to do is act on applications in the order in which they are filede According- 
ly, it is suggested that a modest beginning be made in this area: 

1, By indicating, at the initiation of a route proceeding, the 
considerations which have led to the institution of the case, emphasizing 
the factors that might bear on other pending applications (such findings 
should be made irrespective of the partic\xlar mode of initiation decided 



, upon) J and 

2. By setting forth^ in orders denying expedited hearings, the 
particular factors that prompted the denial, and also indicating the 
probable future fate of the application - whether it is being- deferred in- 
definitely pursuant to a policy of general applicability or whether it 
is slated for hearing in due course in accordance with a plan or system 
of priorities devised by the Board* 

Neither the Board nor its staff would contend that it is incap» 
able of planning or of establishing priorities. Nor is it reasonable to 
suppose that plans, once formulated, are incapable of articulation in 
terms other than the usual affirmation that "at each point along the way 
^ all relevant factors will be taken into account." Hopefully greater 

precision in purpose can be achieved if the Board focuses more intensively 
on the considerations that govern the order in which route cases are heard, 

5 " Definition of the s cope of p roceedings; the A shba cker 
problem > One consequence of the Board *s highly discretionary approach to 
scheduling hearings has been to aggravate the problem of consolidating ap- 
plications for simultaneous hearing and disposition. If applications are 
not assured of a hearing in any particular order, or within a short 
period after they are filed, great emphasis must be placed on hearing 
together all applications concerned with a common route pattern. 
Otherwise some applications might be discriminatorily prejudiced loy the 
grant of others filed much later. The one limitation on Board discretion 
in scheduling hearings thus becomes: whenever one application is set for 
hearing, the Board must also hear all other applications which would be 
^ excluded (or might be excluded) by a grant of the application first 

noticed o This is the essence of the Ashbacker doctrine as applied to 
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> airline route caseso 

The requirenent that the Board siiaul taneously hear all "mutually 

J? 

^ exclusive" applications is easy enough to grasp in the siniple cases hut 

is extraordinarily coraplex at the horderlines« In the St^, . to^ s - Southea s t 
case^ for example ;, there vas little doubt that the Board should consolidate 
all applications seeking new authority "between St* Louis and the major 
southeastern points "by reasonably direct routes ♦^ But what of applica- 
tions seeliing authority to the north and west of St. Louis which allegedly 
would be prejudiced by a coLibination of the new St, Louis -Southeast authority 
with the applicants' existing authority -- e«g .^ Braniff^s opportunity 
^ for Twin Clties-I^iami service, TWA.'s opportunity for West Coast-tJlami 

service^ Delta's opportunity for Kansas City-Miaini service? In such 
^ cases the Board endeavors to melie the combination non-cocipetitive with 

any subsequently authorized through service by Imposing a mandatory 
stop at the boundary of the area under consideration — e*g , , at 
St. Louis for TI^A^s West Coast-lHami flights and at Memphis for Delta *s 
Kansas City-Miarii flights. In the case of WA, the reviewing court 
insisted on even greater disruption, holding that, on the existing 
record, only a more severe restriction would suffice to preclude a route 
competitive with (and potentially exclusionary of) pending trans- 
continental appli cations • 

The Board is therefore confronted, under the Ashbaclcer doctrine, 
with two \anattractive courses of action, either: (l) expanding the 
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proceeding indefinitely^ transforming all significant cases into nation- 
wide monstrosities; or (2) limiting any new authority granted to the 
area under consideration by imposing mandatory stops or other restrictions, 
thereby impairing the usefulness of that authority to the traveling public 
(as by requiring TWA throxxgja passengers to change planes at St. Louis)- 
The Board, of necessity^ has had to rely on the second course to set some 
outer limit to the scope of its proceedings. Even then^ questions arise 
as to whether the limitation is effective to prevent the exclusion^ or 
potential exclusion^ of applications seeking authority beyond the area. 
The courts have recognized the Board's dilemma and have not insisted that 
the Board guard against every such potential prejudice: the prevention 
of "mutual exclusion" has had to yield in some cases to the necessities 
of establishing reasonable limits on route proceedings (as indicated by 
the Courtis rejection of Eastern's protest of the award to Delta in the 
St. Louis -Southeast case). ^^ 

When the Board is confronted with a motion to consolidate an 
application alleged to be mutually exclusive with one or more applications 
already included in a pending proceeding, the following questions must 
be resolved: 

(l) What will be the effect on the scope of the proceeding, and 

298 
the objectives sought to be achieved thereby, of including the application ? 
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The Board must consider, not only the possible expansion of scope and 
distortion of objectives that inight result from this one application, 
but also the possibility that inclusion of this application will lead to 
motions to consolidate still others --a "snovballing" effect. 

(2) What will be the probable prejudice to the application 

299 
sought to be consolidated if it is excluded? Here the Board is called 

upon to joake a prediction based upon the economic relationship between 

routes which may be awarded in the pending proceeding and the authority 

requested in the application sought to be consolidated. Although this 

inquiry is couched in te3:ins of finding whether the applications are 

"mutually exclusive" or not, the issue more often is one of degree: 

Will a grant of the included applications prejudice, more or less ^ the 

possibilities of later granting the application sought to be consolidated? 

Only rarely would a conscientious Board be able to state categorically 

either that the grant of the included applications would absolutely bar 

a subsequent award or that their grant would have no impact whatever on 

the application sought to be consolidated. 

(3) What restrictions should be placed on awards made pursuant 
to included applications so as not unduly to prejudice any excluded 
applications?"^ Having determined the degree of probable prejudice to 
excluded applications, the Board must further predict to what extent that 
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prejudice may te reduced by various types of restrictions, weighing the 
concomitant reduction in the utility of the new route award to the 
traveling public* 

It is important to note that information relevant to these 
considerations may not be readily available at the commencement of the 
route proceeding, since the degree of prejudice to excluded applications, 
and the effectiveness of protective restrictions, depend in large measaare 
on an economic analysis of the routes in question, the very issues which 
will be explored on the merits. The answer, moreover, is likely to turn 
on a balancing of a number of competing factors -- the need for route 
proceedings of manageable proportions, the desirability of avoiding burden- 
some operating restrictions, the avoidance of prejudice to excluded 
applications. IIo absolute priority is accorded to any one factor. An 
applicant can no more insist on avoidance of all possible prejudice to 
its pending application than the Board can insist on unfettered discretion 
in defining the scope of its proceedings. 

In addition to exclusion of applications proposing service 
beyond the axea under consideration^ the Board may also exclude applica- 
tions proposing a different type of service, or a different objective, 

301 
than the included applications. Applications for trunkline service 

have generally been heard in proceedings separate from local service 

applications, although both may concern the same area.^ Similarly, 
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merger proposals have been separated from route applications •^^ 

To suraiuarize^ the AshTbacker requirement of simultaneous considera- 
tion for mutually exclusive applications is met by (l) consolidating all 
applications (or portions of applications) proposing new service of a 
given type vholly within an area defined by the Board; (2) imposing 
limitations on the combination of new authority with authority already 
held beyond the area so defined; and (3) accepting as unavoidable some 
measure of potential exclusion of applications proposing new service 
beyond the defined area and not included in the proceeding. 

One important facet of the Ashbacker problem is the procedural 
framework within which these issues arise and are resolved. 

First, the Board requires that, in the absence of "good cause," 
all motions to consolidate must be made at or before the prehearing 
conference in the proceeding with which consolidation is sought.-^ The 
Board then passes on the motions prior to the hearing. This sequence is 
probably unavoidable, since there must be a cut-off date after which 
proposals to expand the proceeding normally will not be accepted; and it 
is desirable that the scope of the proceeding be defined with some certainty 
in advance of the evidentiary hearing so that the examiner and the parties 
will have some guidance as to what is and what is not relevant evidence. 
The refusal of the Board to entertain motions to consolidate filed after 



19 CoA.B. 95 (195^); Dallas to the West Service Case, 24 C.A.B. 86I (1956)- 

303. Western Air Lines, Inc. v. CAB, 184 F.2d 5^5 (9th Cir- 195©); 
Southwest- West Coast Merger Application, 11 C.A^B* 999, 1000 (1950). 

30k. Rules of Practice 12(b). 



305 
the prehearing confei'ence has been judicially approved. 

Second;, there is some question as to whether a Board refusal to 

consolidate is immediately reviewable. The Court of Appeals for the 

District of Columbia has entertained protests based on Ashbacker prior to 

306 
the conclusion of the pertinent proceeding before the Board. An 

applicant refused consolidation may seek immediate judicial review of the 

Board's decisions review seemingly is gi'anted if the Court agrees with 

the disappointed applicant on the merits of the Ashbacker question^ but 

307 
rejected as premature if the Court disagrees with the applicant. The 

Board contends that consolidation orders ought to be considered interlocu- 
tory and non-reviewable in all cases because 5 (a) their review at the 
outset tends to delay the coiirse of the Board's proceedings, and (b) 
the whole problem may be mooted by Board denial or limitation of the 
application with which consolidation is sought. On the other hand, if an 
application is improperly refused consolidation, judicial reversal at 
the conclusion of the Board's proceeding may prove to be a pyrrhic victory 
for the excluded applicant; the record will be reopened to hear the 
evidence of the applicant previously excluded, but an award already 
will have been made to another applicant, expectations based on that 
award will have been created, and the Board may be under some constraint 



305. north American Airlines, Inc. v. CAB, 2kl Fo2d kk^ (D.C^ Cir. 1957). 

306. Delta Air Lines, InCe v. CAB, 228 Fe2d 17 (DoC. Cir. 1955)* 

307- United Air Lines, Inc. v. CAB, 228 F.2d 13 (B.C. Cir. 1955); 
Eastern Air Lines, Inc* Ve CAB, 2^3 F.2d 607 (D«Co Cir. 1957); Eastern 
Air Lines, Inc. v* CAB, I78 F.2d 726 (D.C* Cir. 19^9). 

Also treating denial of consolidation as interlocutory and non- 
reviewables Western Air Lines, Inc. v* CAB, l84 F.2d 5^5 (9th Cir. 1950). 

307a « Since route awards do not necessarily follow the authority requested 
in particular applications, there is additional difficulty in predicting 
whether the Board's decision will prejudice an excluded application. But the 
scope of the proceeding would indicate whether there was a significant 
possibility of a prejudicial award. 
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to resolve the reopened proceeding along the same lines as the original 
proceeding* In view of the slow pace of Board proceedings, it seems 
entirely feasible to permit judicial review of the consolidation question 
in advance of the conclusion of the Board's proceeding without disrupting 
that proceeding in any way; this can be accomplished by depriving the 
reviewing court of power to stay the Board* s proceedings in these cases, 
requiring instead an expedited court decision in advance of the Board's 
decision --a seemingly easy undertaking. 

Third, the same Coiirt of Appeals has held that, where a prima 
facie claim of mutual exclusion is asserted, the Board must follow one 
of three courses: "(l) set /the two applications/for hearing and thereupon 
decide the issue of exclusivity as a separate preliminary issue; (2) 
proceed to a comparative hearing upon the two applications without further 
ado; or (3) set for hearing and thereafter decide the merits of the two 
applications and also the issue of exclusivity. "^^^ While recognizing 
the necessity of evidentiary materials to resolve airline Ashbacker problems, 
the Board contends that these courses of action are all unsatisfactory: 
the first requires an extra hearing which would cover much the same ground 
as the hearing on the merits; the third requires a full hearing of all 
applications and results in no saving if the Board taltimately decides that 

the applications are not mutually exclusive; the pressure, therefore, is 

309 
to surrender to the assertive applicant and follow the second course • 

The Board has adopted still another approach: rejecting applications for 
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E-9990, Feb, 9> 1956. 



consolidation at the outset of a proceeding but permitting participation 
"by the rejected applicant in that proceeding with the opportunity to 



present evidence on the exclusivity issue and to renew its claim of 

5 rec 
311 
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mutual exclusivity on the basis of the record made. This course of 



action has met with judicial approval- 

Finally^ the Court of Appeals for the District of Columbia 
apparently requires that mutually exclusive applications be consolidated 
for sinultaneous hearin g^ and considers that separate hearings, with 

•512 

simultaneous consideration of the two records by the Board, is inadequate.^ 
The Board contends that this is an unreasonably rigid application of the 
Ashbaclier doctrine, not warranted by the theory of mutual exclusion. The 
Board's position seems sound as long as the separate records are based 

on hearings in which the excluded applicants are permitted to intervene, 

313 
adduce evidence^ and cross-examine adverse parties. This approach is 

particularly desirable where two proceedings overlap, as the St> Louis - 
Southeast an d Great Lakes-Southeast cases did: the main issues in each 
proceeding were dissimilar but each involved the common Atlanta -Miami 
stem. 



3IO0 Dallas to the West Service Case, 2^*. C.A.B, 86I (1956); Eastern Air 
Lines, Inc., Motion for Immediate Hearing, 25 C.A.B, 804 (1957); Great 
Lakes -Southeast Service Case, 2T C.A.B* 829 (1958); Pacific northwest 
Local Service Case, £-139^5, May 28, 1959; Southeastern Area Local Service 
Case, E-li^,T5^, Dec, I8, 1959- 

311. national Airlines, Inc, v. CAB, 214-9 F.2d 13 (D.C» Cir. 195T); 
Eastern Air Lines, Inc. v. CAB, 271 F.2d 752 (2d Cir. 1959)^ cert, denied, 

362 U.S. 970 (i960). 

312. Delta Air Lines, Inc, v. CAB, 228 P. 2d 17 (D.C. Cir. 1955)- 

313* Cf, United States v. Pierce Auto Freight Lines, Inc., 327 U,S* 
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The Board has proposed legislation (l) postponing judicial 
reviev of consolidation orders until after the conclusion of the Board 
proceedings (2) eliminating the need for any preliminary hearing on 
mutual exclusivity; and (3) obliquely equating consolidation for hearing 
with other forms of conteurporaneous consideration.^ The Board *s 
proposals, while reflecting some genuine difficulties, appear to be too 
sweeping on the matter of judicial review* At the same time they do not 
make any effort to cainre out areas of relative certainty where Ashbacker 
issues might be resolved with greater predictability • The area proceeding, 
with its mandatory stops at the boundaries, has been an effective tool in 
meeting Ashbacker problems. The continued use of this device by the Board 
should be protected against the undermining effects of decisions such as 
that of the Court of Appeals in the St. Louis-Southeast case. The 
infrequent occasions On which a mandatory stop at the boundary might not 
provide complete protection against prejudice to excluded applications 
appears to be outweighed by (l) the speculative character of all judicial 
estimates of such prejudice, (2) the loss in certainty in fashioning 
Ashbacker solutions at the Board level, and (3) the inconvenience 
inflicted upon the traveling public by requiring disruptions greater than 
mandatory stops. 

It is recommended that the Federal Aviation Act be amended to 
provide : 

1. That contemporaneous consideration of applications, when 
required, may be accomplished by assigning applications for separate 
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evidentiary hearings and then consolidating them for simultaneous decision 
by the Board. 

2. That contemporaneous consideration of applications is not 
required when the Board institutes a proceeding to consider applications 
for a particular type of service within a defined area or over a described 
route segment and excludes applications (or portions of applications) 
not proposing service of the particular type within the area or over the 
segment so described, provided that new authorizations granted in any 
such proceeding are subject to a m.andatory stop at any point common to 
any application (or portion) excluded from the proceeding. 

3* That the Board shall not be required to hold a preliminary 
hearing on the issue of consolidating applications, nor be compelled to 
decide the issue prior to the initial decision in the proceeding with 
which consolidation is sought. 

ko That a party unconditionally denied consolidation, after 
timely request, shall be permitted to seek immediate judicial review of 
such denial, but the courts shall not have authority to stay Board 
proceedings in any such case. When a request for consolidation has not 
been definitively adjudicated by the Board within three months following 
the initial decision in the case, the request shall be deem.ed to have been 
unconditionally denied. 



Even more far-reaching restrictions of Ashbacker might be possible 
if the Board relinquished its unfettered discretion over scheduling 
hearings. First, there is obviously an area of compromise involved where 
the need to consider proposals for new route authority in a proceeding of 
limited scope must be balanced against (i) possible prejudice to excluded 



applications, and also (ii) possitile prejudice to the public through 
imposition of operating restrictions designed to confine the proceeding* 
The three factors to be considered are all closely related to the conduct 
of the Board* s work and the realities of the airline situation; they are 
not matters that courts are particularly well eqiaipped to handle* none- 
theless;, courts "- probably influenced by the "procedural*' character of 
the question -- sometimes appear to be unusimlly TrLlling to substitute 
their own judgment for that of the Board. Consider the court's treatment 
of the grant to TVJA in the St. Louis -Southeast case and the outcome of 
the subsequent Southern Trans con tjjiental case. It might be well^ therefore j, 
to reaffirm the view;^ generally accepted in the abstract, that consolidation 

questions are primarily within the Board's discretion and judicial inter- 

315 
vention should be withheld except in instances of clear abuse. 

Second, it is far from obvious that the traveling public should 
be prejudiced in any case solely to protect the interests of an excluded 
applicant. If the need of Sto Louis for expanded air service Id Miami 
requires prompt consideration, and if that consideration reaults in an 
award which also improves service between Miami and the West Coast (or 
Kansas City or Mnneapolis-St, Paul), wIq^ not give the public the benefit 
of the improvement (assuming, of course, that limitations on the new 
authority are not imposed for other reasons)? Excluded applicants might 
be prejudiced. But then again there are manyrcircumstances in an imperfect 
world which work a prejudicial effect; the private interests of the 
applicants would have been incidentally affected in promoting the over- 
all public good. 
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But this assimies that the adverse effect upon the excluded 
applicants is haphazard and unplanned^ not the result of favoritism to 
included applicants c. Probably no such assunption would he accepted as 
long as the Board continues to select applications for hearing on an 
ad hoc basis* The danger of preferential treatment for favorites, and 
of arbitrary exclusion 



of unpopular applicants, would be too great. And in all likelihood the 
same factors would Influence a court in refusing to defer to the Board *s 
discretionary judgment on doubtful matters c 

6. Board initiative in instituting procee dings * As previously 
indicated,^ " the Board recently has turned to initiating proceedings by 
means of orders of investigation and orders to show cause. These have the 
advantage of placing the initiative for defining the scope and objectives 
of the proceeding squarely with the Board; private parties may challenge 
the Board's order and suggest revisions , but they do not, by their applic- 
ations and motions, initially seek to shape the proceeding. 

A recent amendment to the Board's rules-^-^' accords formal 
recognition to this additional mxethod of instituting proceedings -- i . e . , 
by orders of investigation and orders to show cause — and the impression 
among the Board's staff is that this method will soon become the principal 
vehicle for instituting route proceedings • The new rule provides for 
objections to the initiating order, and answers thereto, but does not 
indicate who will bear the responsibility for making recomjnendations to 
the Board on their disposition. This is currently a matter of dispute 
within the Board, recommendations having been made by the Bureau in seme 
cases and by the examiner in others. 

It is hoped by Board personnel that one consequence of greater 
Board initiative will be to lessen the imipact of Ashbacker problems. 
Certainly consolidation issues can be more intelligently handled if 
the scope of the proceeding is clearly defined at the 
outset. But it is doubtful that the major 

316. See p. ^3, supra. 

317. Rules of Practice 915. 
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Ashb acker problems will be resolved by this technique since (l) even when the 
scope of the proceeding is defined with clarity, there remains the difficulty 
stemming from combining new grants with existing authority to make possible a 
new service beyond the scope of the proceeding; and (2) the basic factor under- 
lying Ashbacker — • the unrestricted discretion of the Board in selecting ap- 
plications for hearing ~ is in no way alleviated. 

lEhere is much to be said for the Board's view that it ought to be 
able "to establish the scope of the proceeding and the issues to be determined 
therein on the basis of public interest requirements as developed by the Board's 
studies and long-range policy planning;" the reasoning is similar to that 
supporting Board discretion in selecting which applications should be heard. 
If, however, the Beard is to achieve fully the objectives it has in mind, it 
wou.ld be desirable to base the institution of proceedings upon something other 
than ad hoc exercises of discretion. 

If a particular proceeding is based upon a study, presumably the 
study would provide reasons to support the initiation of an investigation here 
rather than elsewhere; if cases are heard pursuant to "long-range policy plan- 
ning, " the planning should be articulated as a justification for taking up 
individual cases in a particular order. Perhaps the need for such explication 
diminishes as the Board moves away from any semblance of application-oriented 
proceedings to a process dependent wholly on Board initiative. But then it 
would be only candid to dispense with the entire application framework -« to 
discard it as an obsolete fiction. It is unlikely, however, that the Board is 
prepared to go this far* For one of the fundamental premises of the Civil 
Aeronautics Act was that entry into commercial aviation would remain open —• 
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conditioned only upon a showing by an applicant that its proposed services are 
required by the public convenience and necessitj'-. "^ 

Board initiative in instituting proceedings may do less to solve the 
Ashbacker problem than to disentangle it from the prehearing conference. But 
this vould itself be a gain. With the scope of the proceeding independently 
determined, the prehearing conference could be devoted more intensively to ex- 
pediting a decision on the merits of the applications involved. Earlier defini- 
tion of the scope of the proceeding may also serve to lessen interventions 
prcnipted by imcertainty as to whether matters may be encompassed in which the 
intervener has an interest. 

Whether, on balance, the use of Board orders to initiate proceedings 
will contribute to increasing the efficiency and effectiveness of the licensing 
process is difficult to judge at this time. If they can be prepared expeditious- 
ly by the Bureau, and if the objections of the parties can be anticipated and 
resolved largely in advance on an ex parte basis, the device maj'' work a sig- 
nificant improvement. On the other hand, the Biu'eau may not sufficiently 
anticipate objections of the parties; then the initiation of proceedings may 
be slowed down because of the need to have two full-scale considerations of 
consolidation issues, one prior to the instituting order and one immediately 
thereafter. Similarly, if the tentative conclusion announced in a show cause 
order is poorly considered, its presence probably will result in confusing and 
slowing down the proceeding. 

The efficacy of these devices clearly turns on the quality of the 

Bureau's product. The "show cause" technique is, in part, a modest experiment 

320 
in the ex parte Board planning so many CAB critics have advocated. Its use 
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will provide a means of judging whether the Board really has the resources to 
proceed effectively with greater emphasis on ex parte planning^ or whether it 
must continue to rely heavily upon private parties to produce the evidence it 
needs to decide route cases (or to decide the contours of route cases), 

7» The role of the hearing examiner in shaping and conducting formal 
proceedings ♦ In a number of ways, the CAB has sought to expedite the pro- 
cessing of route cases o Its efforts should "be encouraged and extended* 

a^ P rehearing conference and consolidation issues , Ihe Board was a 
pioneer among the administrative agencies in developing the prehearing con- 
ference • As previously noted, the efficacy of the conference may be improved 
by resolving consolidation issues elsewhere. Ideally the sequence should be: 
(l) Board initiation of proceedings by noticing applications or issuing orders 
of investigation or orders to show cause; (2) establishment of a limited 
period within which parties might object to the initiating order or move for a 
change in the scope of the proceeding; (3) review by the examiner (or Bureau) 
of objections and motions directed to the initiating action and an internal 
recommendation as to their disposition; (k) Board order disposing of such 
objections and motions, based on the internal recommendation or otherwise; 
(5) convening of a prehearing conference for consideration of methods to ex- 
pedite the proceeding. Two factors may lead to disruption and delay in the 
development of this sequence. 

First, the feasibility of separating the prehearing conference from 
consolidation issues depends in large measure on the definlteness and sounds 
ness with which the issues are originally formulated. If the original noticing 
of applications is completely vague, then a "chain reaction" is likely to 
ensue, one broadening motion leading to another still broader in scope; under 
such circumstances a conference format may be desirable since it permits 
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proposals and counterproposals to be made more or less simultaneously. If 
The use of the conference is dispensed with — and perhaps in any case — 
there may be occasions when a substantial and imanticipated change in response 
to the first series of motions may require' a second opportunity to file motions 
and objections.32Ca 

Second^ the time required for disposition of consolidation issues 
by the Board has been quite long — over seven months en the average for 
major route cases closed in fiscal I96I. If the prehearing conference 
is delayed until consolidation issues are resolved^ there is the substantial 
risk that considerable time prior to the conference will be completely wasted; 
even with consolidation issues outstanding a prehearing conference held at 
the outset can make a beginning on the preparation of exhibits and the like. 
The Board's examiners contend that one way of resolving this difficulty is 
to give them authority to pass on consolidation issues in their own right, with 
or without discretion in the Board to immediately review their consolidation 
orders. But consolidation issues are so vital to the processing and ultimate 
outcome of the case that Board control at this stage is probably essential to 
control of the process as a whole; and effectuation of such Board control by 
the medium of formal examiner decisions subject to discretionary review invites 
the delays incident to filing petitions for review, briefs and other formal 
measures . 



320a. This possibility is expressly recognized in the Board's new regulation 

relating to the initiation of route proceedings by orders of investigation 

or orders to show cause, Rules of Practice 915. After providing for objections 

to the initial Board order, the rule provides that "where any further order 

of the Board adds to the geographic scope of a proceeding or the scope 

of the issues therein, " parties are not precluded from filing objections to 

''such additional scope or issues." 

321. See po 109^ supra o 
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Perhaps an adequate solution would be for the examiner to prepare 
an internal memorandum^ as he does now, but with the additional discretionary 
authority to add the following legend in appropriate cases: '*Thi8 order does 
not appear to present unusually complex consolidation issues; unless otherwise 
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advised within 20 daysp I will publish the order in heha3.f of the Board." 
Control by the Board could be assured by limiting its consideration of pro- 
posed consolidation orders to instances where (a) the examiner felt that un- 
usually complex consolidation issues were involved^ or (b) the Board, on advice 
of its staff, directed the examiner not to publish a consolidation order the 
examiner considered routine. If the delays encountered in resolving consolida- 
tion issues are to be effectively remedied, this procedure would have to be 
coupled with the provision of some assistance for the Special Counsel for Routes 
so that review of consolidation orders can be accomplished more expeditiously 
in the General Counsel's office. 

As previously indicated, there is a dispute as to the identity of 
the Board personnel who should pass on objections to the scope of proceedings 
based upon Bureau planning (orders of investigation and orders to show cause). 
The Bureau contends that, since it was initially responsible for planning the 
proceeding, it is in the best position to Judge what impact various objections 
will have on the plan. The opposing argument is that the Bureau is hardly in 
a position to give dispassionate advice about objections challenging the 
soundness of its own handiwork. There is merit in both points of view, and 
also in the Bureau ^s supplementary point that its utility as an advisor to the 
Board is diminished if it is restricted to the public forum and the submission 
of formal pleadings* A sensible resolution of this dispute would be to have 
the examiner pass on the objections, but permit the Bureau to submit a dif- 
ferent recommendation to the Board, if it so desires, via the same internal 
channels. Ko additional work is involved in allowing this Bureau recommenda- 
tion, since the Bureau would have to consider objections to the orders in any 
case; and no additional time need be consumed, since the Bureau could be 
working parallel to the examiner and could utilize in addition the time re- 
quired for the General Counsel's office to review the examiner's recommendation. 
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bo PresgntatloD of evidence * One of the great problems in Board pro- 
ceedings is that the standards governing route awards are so irany-sided 
and open-ended that it is extremely difficult to curtail the scope of 
evidence presented. The voluminous records which result may serve only to 
impede a clear judgment on the most important issues. The Boards therefore^ 
has been well-advised to announce the types and forms of evidence which it 
considers most helpful in resolving particular controversies: (a) 
limiting certain classes of evidence, previously described, not considered 
to be particularly persuasive, 322 ^^.^ ^^^ standardizing the manner of pre- 
senting evidence — as in the case of local service carrier costs • 
These techniques are worthy of further implementation, although each in- 
stance -- JncD.uding those already proposed or adopted — must be judged 
on its own merits. 

In addition, the scope of the record can be usefully contained by 
efforts on the part of the Board to clarify, to the extent possible, the 
standards applicable to route awards, particularly as to relevant factors* 
All this is but a concrete illustration of the need to establish as mixch of 
a consenus at the Board level as is practicable in light of the divergent 
individual views of Board Members. To the extent that individual views 
preclude such a consensus — and they will to seme degree — the scope of 
the record invariably will expand to include materials relevant to all 
individual views, real or im.agined. 
322^ See notes lUk-ldb, supra . 

323. Notice of Proposed Rule Making, PDR-I7, 26 F.R. 12623 (1961). See 
also Rules of Practice 2'+ (m), which provides for official notice of facts 
disclosed in U2 categories of documents. 
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^* Continuances j^ pcstpouements^ and delays o Ttie Board's 
practice of requiring advance submission of direct evidence in the form of 
written exhibits has eliminated one basis for requesting contiziuances : that 
the adverse party needs time to study the direct evidence and to prepare cross- 
examination and rebuttal o But other causes for delay exist. The problem of 
passing on consolidation issues has already been mentioned. It must also be 
recognized that most Board proceedings involve one or more of a limited number 
of air carriers, particularly the 11 trunklines and the 13 local service car- 
riers; this means that counsel for individual carriers are likely to be in- 
volved in several proceedings at one time, a situation productive of conflicts 
which can be resolved only by changing time schedules in one or more proceedings. 

Some coordination on matters relating to postponements is attempted by the 

325 
Chief Examiner, but apparently there is still considerable variance among 

individual examiners. 

There has also been dissatisfaction with the time required by some 

examiners to prepare their initial decisions. This has led to proposals within 

the Board to "program" individual proceedings : establishing deadlines for 

the completion of various stages of the case. Perhaps this will have some 

psychological effect upon examiners, but it is difficult to see how a deadline 

can be enforced against an examiner unprepared to render his decision by a 

particular date* It should be noted that the Chief Examiner now endeavors to 

promote expeditious rendition of decisions and otherwise encourage speedy 

disposition of pending matters. 



32i|-. Rules of Practice 2i+(b)j Standards see. 1,2. 
325c Rules of Practice 17. 



157- 

d. Persoxinel policies > The problem, in part at least, boils doim to 
agency control over examiners. Iia general, the considerations pertinent to 
ICC control over examiners in its Bureau of Operating Rights are applicable 
here also, and need not be repeated*^ - although the smaller nuaiber of examiners 
at the Board minimizes the problem considerably. The basic issue is whether 
there is any significant reason -why, in licensing cases xmrelated to enforcement 
policies, the agency should not have authority to remove examiners with which 
it is dissatisfied and to influence examiners more effectively in the expeditious 
disposition of matters pending before them. 

It should be emphasized that > on the whole, the Board is quite pleased 
with the performance of its examiners. And the examiners themselves seem quite 
active in suggesting improvements in Board procedures : they hold weekly meetings 
to discuss problems among themselves; they have in preparation a manual for 
use by CAB examiners; and they have participated on committees designed to 
improve Board procedures. ' 

One other personnel matter deserves mention. Some examiners have 
claimed a need for assistance, either in the form of law clerks or of economic 
analysts assigned to the hearing examiner group. On the latter, it seems 
unnecessary and undesirable to duplicate economic analysts in different de- 
partments of the Board. Rather the s-olution would appear to lie in breaking 
do>m the barriers that now exist between many hearing examiners and the Bureau 
of Economic Regulation; an overly fastidious regard for separation of functions 
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has led to a reluctance on the part of many examiners to seek technical 
assistance from the Bureau. For reasons more fully stated in a subsequent 
discussion of the relations between the Board and the Bureau, this attitude 
should be abandoned except as to Bureau personnel directly participating 
in the proceedings. With respect to law clerks, the problem might be 
solved by changing policies relating to recruitment of examiners so that the 
Board might establish an examiner training program under which apprentice 
examiners might serve for limited periods as assistants to full-fledged 
examiners while becoming familiar with the demands of their future positions. 

8. Delectation of decisional authority in formal proceedings . 
Reorganization Plan No a 3 of 1961-^ conferred power upon the Board to 
delegate decisional authority to hearing examiners subject to provision for 
discretionary review by the Board. Effective with proceedings in which 

hearings were commenced after February 1, I962, the Board has delegated such 

329 
authority -^ to its examiners in all domestic route matters (and in most 

other proceedings), providing only for discretionary review of such decisions 

by the Board, ^^° 

A petition for review/ may be filed within 25 days after service of 

the initial decision. ^"^ It is limited to 20 pages in length^"^ and may be 

based on one of the following grounds: 

(i) a finding of a material fact is erroneous; 

(ii) A necessary legal conclusion is without governing precedent 

or is a departure from or contrary to law, Board rules, or precedent; 
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(iii) a substantial and important question of la\r, policy or 

discretion is involved; or 

(iv) a prejudicial procedural error has occurred. "^"^ 
Comments accompanying the nev regulation make it clear that a carrier may 
"ask the Board to exercise its discretion by reviewing issues which have an 
important economic impact upon the petitioner although they are not neces- 
sarily significant in the formation of Board policy. "^"^ 

Within 15 days of service of the petition any opposing party may 
file an answer limited to 15 page^.^^ The Chief Examiner is empowered to 
make adjustments in any date and page limitations that may prove inequitable 
in a particular situation. "^"^ 

Review will be granted^ on affirmative vote of two Members, without 
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regard to whether any of the enumerated grounds have been established. Re- 
view may be denied^ despite the existence of one or more of the enumerated 



grounds, if at least two Members do not find that review is in the public 

interests "^ And review may be had, in the absence of any petition theref 

33Q 
if two Members vote for review within 30 days of the initial decision. "^^-^ 



333 • Rules of Practice 28(a)(2)o 

33*^-. Delegation of Function to Hearing Examiners, 2? F. R. 853 (1962). 

335 « Rules of Practice 28(b). 

336. Organization see* 3«3(a)j Delegation of Function to Hearing Examiners, 
supra* 

33T' Rules of Practice 28(d). 

338. Ibid , 

339 • Rules of Practice 27(c), 28(d). 
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If review is granted, the Board vill "specify the issues to which re- 
view will he limi.ted,"^ specify the portions of the examiner's decision that 
are to he stayed, and designate the parties to the review proceeding. 
Petitions for reconsideration of orders relating to review are limited to "the 
single question of whether any issue designated for review and any issue not 
so designated are so inseparably interrelated that the former cannot he re- 
viewed independently or that the latter cannot be made effective before the 
final decision of the Board in the review proceeding."^ 

There is some uncertainty within the Board as to the practical effect 
of the new regulation* Some consider that review will always be granted in 
any case of significance, since it is only necessary that two Members indicate 
an interest. Others feel that the delegation will be broadly applied, freeing 
Board Members of a substantial share of their current caseload. The latter view 
is almost always linked with the idea that, on a petition for review, the 
Board will consider the merits of the examiner's decision and, if it agrees, 

review will be denied; or, if it agrees in large measure, review will be 

3^3a 
granted only on a limited number of issues. 

The feeling among practitioners before the Board is that the 

delegation is too broad and sweeping; that the kinds of policy choices involved 

in major route cases should be made by the Board and not by the hearing 



3^0o Rules of Practice 28(d)(1). 

3^1o Rules of Practice 28(d)(2). 

3^2. Rules of Practice 28(d)(3). 

3^3. Rules of Practice 28(e). 

3l^.3a- The threat of Judicial reversal would probably compel Board review in 
some cases J but not in the more numerous instances where policy judgments are 
paramount. 
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examlnerj and that^ to the extent that the Board reviews the merits in passing 
on petitions for reviev, the new procedures are inappropriate in that they im- 
pose narrow time and page limits upon petitions and answers. There is also 
the fear that denial of review will be used as an easy expedient in avoiding 
decisions on highly controversial matters, or in succumb ing to political 
pressures favoring the result reached by the initial decision. 

One of the difficulties which confronted the Board in attempting to 
exercise the delegation power granted by Reorganization Plan Wo. 3 was the 
problem of establishing classifications, separating into different categories 
the cases that would be reviewed as of right and those which would be subject 
only to discretionary review* The task proved so resistant to solution that 
it was abandoned in favor of the sweeping delegation of decisional authority 
in all cases. Critics of the Board's proposal have not suggested any workable 
method of separation, and it may be assumed that useful categories are diffi- 
cult to formulate. Still it does not appear that the Board has reached a 
satisfactory result. 

With respect to route cases, it is recommended that, as a supplement 
to its new procedure, the Board adopt a system of a d hoc notices of review to 
be made at the time of its consolidation order (or other order issued at the 
outset of the proceeding). The dimensions of the proceeding would be knoxm 
then, and the Board would be in a position to determine, reasonably accurately, 
whether it would be a major or a minor route proceeding. As to minor route 
proceedings, the Board might well make its new review procedures applicable, 
but with a strong presumption that review would not be granted. As to major 
route cases, however, a notice of review should be issued at the time of the 
consolidation order, making Board review automatic (at the option of a losing 
party) in accordance with pre-existing procedures. But even as to such major 
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route cases the Board could^ if it later agreed with the examiner's decision ;, 
siiimarily affirm and adopt as its ovm the opinion of the exaj:niner; thiS; how- 
ever^ is a review on the meritS;* carried out under procedures designed for 
such review* 

The advantages of adding the recoininended procedure to the one 
adopted by the Board are : 

(1) Tiie issue of review is largely disentangled from the results in 
particular cases and related more closely to the nature of the case. 

(2) As to minor route matters^ examiner decisions ought to be dis- 
positive most of the time and they will not often present major policy choices; 
review could be granted where important policy issues unexpectedly arose or 
where the examiner committed a blatant error; otherwise^ review could be 
consistently denied;, thereby discouraging even the petitioning for review* 

(3) As to major route matters^ petitions for review would be a 
virtual certainty under the Board's new procedure; denial of petitions could 
hardly be based on the nature of the issues, but would have to turn either on 
a detailed consideration of the merits or on factors outside the record; and 
where review is granted, the Board would be faced with the necessity for con- 
sidering the same case twice, once on the petition for review and once on the 
full-fledged hearing on the merits. All of this is avoided by establishing 
reviewability at the time of the consolidation order. 

The wisdom of delegating decisional authority to examiners, and of 
limiting review to discretionary interpositions, is clearly related to the 
probability that the examiner's decision will be accepted unchanged. In 
major route cases, the prospect of this happening is virtually nil. In each 
of the six major route cases closed in fiscal I96I, as in the St. Louis -South - 
east Service Case ^ the Board made significant changes in the examiner *s decision* 
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This typical showing is the inevitable result of the shifting and lancertain 
changes in emphasis among the competing policy considerations weighed by the 
Boardi the intervention of events between the time of the examiner's decision 
and review by the Board; and the many-sided character of these cases , providing 
so many possible grounds for differences of opinion. In some cases, too, the 
examiners are considerably out of step with the Board. Under such circum- 
stances discretionary review has these alternative implications: if review 
petitions in major route cases are largely denied, there is a substantial 
abdication of the role formerly played by the Boardj if, on the other hand, 
such petitions are largely granted, the procedure, in major route cases, be- 
comes a time-cons\ming futility. 

The Board, it is believed, has uncritically adopted a review pro- 
cedure unsuited to the route cases which come before it. Its new procedure 
might make sense if the problem were selecting the few significant decisions 
out of a large mass of examiner opinions not otherwise distinguishable. But 
this is not the Board *s problem* The Board's licensing cases are relatively 
few in number; and it is possible, at the outset of their processing, to 
identify those in which Board review should be granted and those in which re- 
view presumptively will be denied. The suggested modification in review pro- 
cedures is based on a recognition of these distinctive characteristics. 

9. The decisional process at the Board level . By the time a case 
reaches the Board — particularly a major route case which the Board itself 
should decide -- the proceeding is encumbered by an enormous record and 
numerous briefs and other argumentative tnaterials. The conflicting pressures 
upon a Board Member's time admit of only two practical alternatives: either 
this mass of material must be ignored in the decision -making process, a gross 
waste of all that has gone before and a complete abandonment of the process by 
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which Board decisions are supposed to be reached; or the record mast be made 
intelligible to the Board Member by effective staff assistance. The discussion 
which follows is based on the premise that effective staff assistance is pre- 
ferable to Board decisions reached without regard to the record. 

a. Personal assistants . In some other agency determinations, 
effective staff assistance is rendered by one or more personal assistants. 
With respect to the Board's major route cases, this is unfeasible. The per- 
sonal assistant of a Board Member has insufficient time to familiarize him- 
self with the records of route proceedings and with the other materials bearing 
upon their determination. An expansion of the personal offices of Board lum- 
bers to permit such individual office review would be grossly inefficient, 
resulting ultimately in the creation of five staffs instead of one. 

The personal assistant can, however, play an important role in the 
determination of route cases. He is familiar with the Member's policy views 
and is in a position to implement these policy choices by seeing that his 
superior is supplied with the particular factual materials he requires to de- 
cide the case. Indeed, it is doubtful that one personal assistant can adequate- 
ly fulfil this fimction in light of the numerous other adjainistrative duties 
he must perform; consideration should be given to assignment of an additional 
personal assistant to each Board Member, preferably an economic analyst. The 
complexity of route cases is such that some measure of expertise is required 
to propound the proper questions and evaluate the responses. 

b. Hearing examiners . At present the hearing examiner makes his 
contribution through the medium of his initial decision. This can be a 
particularly valuable contribution if the initial decision adequately and ac- 
curately summarizes the arguments and evidentiary presentations of the various 



parties and organizes and analyzes the considerations relevant to decision 
of the case. But it is questionable whether exclusive reliance on this 
formal opinion realizes adequately the full potential of the examiner o 

Of all the Board's personnel the hearing examiner is undoubtedly 
the individual most familiar with the details of the record* Yet the 
examiner's familiarity is almost completely wasted once the initial de- 
cision is filedj only rarely is he consulted thereafter. While it might not 
be practicable to have the examiner attend sessions of the Board concerned 
with reviewing an initial decision he has prepared, the examiner's familiar- 
ity with the record should be more extensively utilized by the opinion 
writer • Accordingly, it is recommended that opinion writers be encouraged 
to consult more frequently with hearing examiners about matters of record 
in the proceeding under revieWc*^ 

It would also be deBirable to draw the examiner into the Board's 
decisional process so that he might be kept abreast of developments in agenc;^ 
policy* In this connection, it might be feasible to use the Chief Examiner 
as a conduit for the informal transmission of agency views to the examiner 
corpst 

c* Bureau personnel . The role the Bureau should play in the 

decisional process depends in large measure on the aspect of the Bureau's 

work which receives the greatest emphasis: whether the Bureau should be 

a militant advocate or a more neutral advisor to the Board. 

3Wn There is little doubt that such consultation would be lawful. 
Cf. United States v. Morgan, 313 U.S, 409, 422 (19^1); Peoria 
Braumeister Co. v. Yellowley, 123 P-2d 637 {7th Cir. 19^1), 
Eut of. Mazza Vo Cavicchia, I5 K.J. I+98, 105 /u2d 5^5 (195^). 
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Recognizing that the issue is one of degree, rather than black-and- 
white characterization, the Bureau at present seems to be more the advocate 
than the advisor in formal route proceedings. It participates in shaping 
the record, it formulates a ^'position" at or near the conclusion of the 
proceedings, and it urges its position to the examiner and to the Board in 
briefs and oral argument. Attorneys in the Bureau appear to conceive of 
themselves as litigators rather than counselors, and their "client" seems 
to be the Bureau rather than the Board (although they may also claim to 
represent the general public). Under such circumstances it is probably 
appropriate to exclude Bureau personnel from Beard deliberations and to 
limit their presentations to briefs and oral argument in the public forum. 

Yet such an arrangement seriously impairs the potential of the 
Bureau as an effective advisor to the Beard. To exclude the Bureau from 
Board deliberations en formal route cases has tvo harmful effects: 

First, the Board is deprived of the on-the-spot advice of its 
principal policy-making arm* The Bureau cannot possibly resolve in ad- 
vance the policy implications of every conceivable course of action the 
Beard might have under consideration. Moreover, Bureau personnel may 
be expected to have a high degree of familiarity with record materials, and 
be able to make a contribution in this area as well. 

Second, the Bureau has a continuing need to be familiar with 
the thinking of individual Board Members and with the various policy 
approaches they are Interested in entertaining. The value of the 
Bureau's advisory services, and the performance of its many day-to-day admin* 
istrative functions, could be much improved by increasing the Bureau's con- 
tact with Board deliberations. 
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Defining an appropriate role for the Bureau in the Board's de- 
cisional process is admittedly a difficult task. Perhaps the most advisable 
course lies in shifting the emphasis of the Bureau's role from that of an 
advocate to that of an advisor to the Board* This might he accomplished by: 

(1) Instructing Bureau personnel to place less emphasis on de- 
veloping a Bureau "position" and more emphasis on exploring the policy im- 
plications of the various major alternatives presented by the record* The 
Bureau also should continue to act to assure a complete record* 

(2) Requiring the Bureau to make its points on the record^ as it 
does nov, by its participation in the hearing and by its briefs and oral 
argument^ again with greater emphasis on exploring alternatives than on de- 
fending a Bureau position* The Bureau should not be prevented, however, from 
advising the Board on the course of action which, on balance, it considers 

to be the preferable one* 

(3) Inviting Bureau personnel to participate in Board discussions 
to this limited extent: supervisory officials (not counsel of record or his 
witnesses)should be permitted to listen to Board discussions, to respond to 
queries from Board Members, and to correct any misapprehensions about record 
facts that emerge in the course of discussion* Bureau personnel should not 
be permitted to reargue their case or state new views, although they may be 
requested by Board Members to answer questions from vantage points other than 
the one for which they publicly expressed a preference* 

With such a reformulation of the Bureau's role, there would seem to 
be little question about the legality of the proposed arrangement. In the 
first place, the "separation of functions" provision of the Administrative 
Procedure Act °^- § 5(c) -- does not apply at all to "initial licensing", which 
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would enconipass the "bulk of the Board's airline route cases; the portions 
related to compulsory modifications or suspensions of existing routes could 
be excluded from Bureau commentary if necessary. Second^ if the Bureau acts 
as advisor rather than advocate, it is clear3.y not engaged in "investigative or 
prosecuting fxmctions" and is therefore not within the ambit of § 5(c) at all. 
Finally, the limited role accorded the Bureau does not appear to create any 
significant degree of unfairness to the private parties concerned. 

First, the Bureau is not in the same position as other parties con- 
cerned with route proceedings; it has no pecuniary interest in the outcome of 
the proceedings and no selfish objectives to pursue. Ifor is it an enforcement 
body with the outlook of a prosecutor. (Enforcement aspects of route licensing 
proceedings should be handled by separate Board personnel . ) 

Second, the informal role proposed for the Bureau in the Board's 
decisional process is extremely restricted. The Bureau will be limited, 
not only by the Board's description of its functions, but also by the presence 
of Board Members and other staff, some of whom are likely to be antagonistic 
to Bureau views in a particular case, or to the Bureau in general, and who may 
thus be relied on to keep the Bureau in its proper place. 

Finally, the establishment of closer contact between the Bureau 
and the Board in formal proceedings should tend to strengthen the advisory 
role of the Bureau and to cause it to operate more nearly as an arm of the 
Board in policy matters, rather than as a semi -autonomous unit. This may 
req-uire, in addition, a change in outlook on the part of the Bureau's legal 



3^6. 5 U. S. C. A. sec. lOOMc); ATTORNEY GENERAL'S MANUAL ON THE ADMINISTRA- 
TIVE PROCEDURE ACT 50-52 (19^8). 

3^7* See generally 2 DAVIS, ADMINISTRATIVE LAW TREATISE 213-223 (1958). 
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staff: lawyers^ after all^ have truditlonalXy sex^ved as counselors as well 
as litigators. 

^* OpiQioQ writers « As a source of assistance to the Beard, the 
opinion writer has both strengths and weaknesses stemming from a common 
source. The opinion writer has had no prior contact with the case, so his 
participation cannot be challenged on the ground that he may be partial. 
By the same token his potential contribution is likely to be limited. 
He lacks the hearing examiner's and the Bureau's familiarity with the 
record; indeed, his review of the record usually does not begin in earnest 
until after the Board has made its tentative decision. He also lacks the 
Bureau *s contact with the day-to-day implementation of Board policy and its 
continuous involvement in policy determinations; the average opinion writer 
has only the most attenuated contact with the Board whose views he is 
asked to depict (to be sure, the opinion writer's superiors in the 
General Counsel's office are not so limited). These weaknesses can be 
remedied to some extent by recasting the role of the opinion ^oriter. 
Such a change is particularly desirable if the Bureau is not admitted to 
the Board's decisional circle; but some reformulation should be 
accomplished in any event. 

First, the opinion writer should become thoroughly familiar 
with the record, exceptions and briefs before the Board's tentative 
decision rather than afterwards. He should also be encouraged to fill 
any gaps that might appear in the coverage of the examiner and the Bureau, 
or to raise issues that may have become submerged in the general discussion. 

Second, the opinion writer and his superiors should be present 
during the Board's deliberations and should be prepared to respond to 
queries about the record or relevant precedents. Probably the opinion 
writer's potential contribution in this area is less than is likely in 
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the case of the Bureau^ but It need not be negligible* The opinion 
writer's superiors may be able to provide assistance from a broader fund of 
knowledge. And, of course, the opinion writer's observation of the Board's 
discussions can be of significant value in preparing an appropriate opinion. 

e. Board deliberations . As previously indicated. Board Members 
may require assistance on a particular case at various times during the 
decisional process, including the period of Board discussion and deliberation. 
When the Board meets, questions emerge from the cross-fire of individual 
Member comments. And even more significantly, whole new series of 
questions may be generated if the Board makes a radical departure from 
the basic approach of the hearing examiner. How are such queries to be 
answered? At various times in the past the Board has had present at its 
sessions the hearing examiner. Bureau personnel, and opinion writers. Now 
the Board endeavors to proceed without any of them. The recommendations made 
above suggest that the Bureau and the opinion writer be readmitted to the 
Board's deliberative sessions; that they need not participate in Board 
discussions unless invited to do so; but that they should be available to 
respond to queries seeking information on record facts, economic or statis- 
tical analysis, or Board precedents. Unless such knowledge is brought to 
bear at this final stage, much of what has gone before will have been 
wasted* 

Having two staff components present may seem like unnecessary 
duplication. But there are a number of justifications for going this far« 
First, both staff components will profit from what they learn at Beard 
sessions. Second, the two components can serve as a check upon one another, 
freeing the Board from possible undue influence from any single quarter. 
Third, the staff units are potential substitutes for one another; in view 
of the uneven quality of Government personnel, it 
should not hurt to have different staff 
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representatives present with varying degrees of familiarity with both the 
record and the general "backgroiind of Board licensing. Finally^ the participa- 
tion required is not so extensive for any single staff meniber as to result in 
a substantial interference with the performance of his other duties. Indeed, 
one of the by-products of such an arrangement almost certainly wotild be a 
heightening of morale and interest among the staff and their greater confidence 
and efficiency in the execution of Board policies. 

f . Preparation of opinions . As stated above, presence at Board 
deliberations has a partic\ilar value for the opinion writer. It is his task 
to state a rationale for the Board as a whole. The object shaxld be to em- 
body in the opinion, as clearly as possible, those points on which there is a 
consensus. On other matters — resolved by a coincidence of conflicting views 
or by a compromise reflecting no consistent position -- generalities will have 
to suffice (and are clearly preferable to the assorted "make-weight" considera- 
tions that are often inserted because they happen to support the result). The 
fact that a complete consensus is impossible should not deter the opinion 
writer from reflecting as much agreement as actually exists. For to the ex- 
tent that a consensus is achieved and is clearly stated, the examiners are 
given guidance for the future, both in conducting proceedings (on evidentiary 
issues particularly) and in reaching results; and the regulated interests, 
the public, and the bar are given similar light. 

The desirability of maximizing the consensus achieved is perhaps the 
best justification for maintaining an Opinion Writing Division rather than 
distributing the opinion writers among the offices of individual Board Members. 
Maintenance of the Division as a unit also permits econonQr in use of personnel, 
development of expertise and supervisory personnel, and consistency and complete- 
ness of opinion coverage. The recent tendency to assign Board Members individual 
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responsibility for opinions would point in the opposite direction if it were 
carried to its logical conclusion. 

Many values have been advmiced in support of the "personalized" 
opinion. Individual Member responsibility for opinions is supposed to lead to; 
(l) higher quality opinions, resulting from Member sensitivity about poor 
opinions appearing under their respective names; (2) greater Member familiariza- 
tion with the record^ with which they presumably must grapple in preparing 
opinions; (3) bolder and clearer opinions, since Members can take stands that 
subordinate opinion writers would hesitate to adopt; and {k) greater rationality 

of result, because the Member is forced to rethink the opinion in preparing 

3I4.8 
its justification* On the other hand, the indiscriminate use of per- 
sonalized opinions in major airline route cases also may have some unfortunate 
results : 

(1) To the extent that personal Member views are reflected in Board 
opinions, there is the danger that the maximum Board consensus will not be 
achieved. The failure of an opinion, or group of opinions^ to accurately 
reflect the area of actual agreement among Board Members is a serious loss 

to all concerned, 

(2) To the extent that a personalized opinion exerts pressure on a 
Board Member to improve its quality or style, it obviously exerts pressure on 



3^Q^ LAKDIS, THE ADMINISTRATIVE PROCESS 105-106 (1938); LAMDIS, REPORT ON 
REGULATORY AGENCIES TO THE PRESIDENT-ELECT 39> ^T (1960); HECTOR, PROBLEMS 
OF THE CAB AND THE INDEPENDENT REGULATORY COMMISSIONS 26-i^O (1959) J Hector, 
Government By Anonymity: Who Writes Our Refflxlatory Opinions? , ^5 A. B. A« J. 
1260 (1959); Westwood, The Davis Treatise: Meaning to The Practitioner, 1^3 
MINN. L. REV. 607, 6l4 -.619119 59)- Compare 2 DAVIS, ADMINISTRATIVE LAW 
TREATISE 65-69, 90-91 (1958). 
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this fully occupied individual not to do something else. It is difficult to 
assert that, in each and every case, the quality of opinions is deserving of 
priority over all other matters of concern to Board Members* Yet the ingplicit 
assumption is that above all else a Board Member ought to spend his time re- 
writing an opinion that might clearly reflect the extent of Board consensus but 
be overly long, ungracefully written, or otherwise distasteful to this particu- 
lar individual. 

(3) It seems reasonably clear that Board Members have more sense 
than this I that the vork product of the opinion writer goes through very 
often with little, if any, change; and that many of the Members' changes are 
of the most innocuous sort. Under these circiunstances, the "personalized" 
opinion not only fails to achieve the purposes for which it was instituted, 
but it involves an element of deception that cannot help but be uncomfortable 
to the participants in the process. And as Board Members become hardened to 
seeing their names appear over opinions of varying sorts, the only aspect of 
the process that remains is this element of deception. 

The practical limitations on the prudent use of Board Members* time 
require a more selective use of the personalized opinion. 

First, it seems desirable to continue individual Member responsibility 
for particular opinions. The opinion writer should have someone with whom he 
can consult; and the Board should be able to look to one of its Members to 
supervise, and assxune responsibility for, the preparation of particular 
opinions . 

Second, the responsible Board Member should have the option of ad- 
vancing the completed product as his own or as an opinion %y the Board." 
In either case the opinion should satisfy minimum standards. Beyond that it 
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seems proper to leave to individual Board Members (whose substantive decis:*.onal 
authority is vasjt)the rather incidental decision as to whether int^^nsive per- 
sonal work on the opinion is warranted in view of the other pressures on a 
Member's time. Only if an individual Member has made a substantial personal 
contribution to the preparation of an opinion should he advance it as his own. 
Finally^ individual Board Members need not be secretive about their 
views Given a Board opinion that covers all the details of the case, states 
clearly the extent of Board consensus^ and masks the remainder in generalities, 
individual Members woixld be in an ideal position to note their personal views 
more specifically*, Such views are now stated in dissenting and concurring 
opinions and in speeches. Why not a two-paragraph opinion by Member Doe which 
begins; "I concur fully in the opinion of the Board, but I wish to emphasize 
the considerations that particularly impelled me to Join in the majority view**' 
Surely this is preferable to the addition of often trivial personal touches 
to opinions identified as emanating from one Board Member but prepared in 
large measure by an opinion writer. 

* ^ -x- 

The organization of the Board's decisional process is perhaps the 
most essential aspect of the entire licensing sequence. Without an adequate 
job at this level, the remainder of the process becomes an exercise in 
futility. The proposals made here reflect an effort to adjust the significant 
tensions in that process to facilitate its effective working: 

(l) Individual Members vs. a Board consensus . The individual 
Member Is given ample opportunity to intelligently reach his own conclusions, 
and to state them, through recommendations for: (a) an additional personal 
assistant if needed; (b) staff memoranda designed to canvas major alternatives 
rather than to support particular positions; (c) availability of all " ^ 
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knowledgeable staff for individual queries; and (d) statements of individual 
Member views appended to opinions "by the Board," and other personalized 
opinions at the option of individual Members • But the attainment of the 
maximum consensus practicable has been encouraged by recommendations (a) 
that offices of individual Meiubers be limited to several personal assistants 
and that the staff continue as the primary source of assistance; (b) that such 
assistance be available to the Beard as a whole as well as to individual Mem- 
bers; (c) that the Opinion Writing Division be retained intact; and (d) that 
the personalized opinion, on behalf of the Board, be made optional with the 
responsible Board Member. 

(2) Individual Members vs* staff reliance . There is always the 
fear that important policy decisions will be removed from the Board and lodged 
in the staff. While some of the recommendations made propose an expansion of 
staff participation, the enlargement is believed to be conducive to an expan- 
sion -- not a contraction — of Board control. Only if the staff weeds out 
the details, can the Board control the major policy issues; only if all three 
components are equally available -- hearing examiner, Bureau personnel, and 
opinion writer --is the Board freed of the weaknesses and prejudices of any 
one of them; only if knowledgeable staff members are present at Board dis- 
cussions to resolve controversies within their ken -- record facts, problems 
of statistical analysis, history of past Board practice -- can the Board 
effectively exercise its control over policy in a meaningful way. A change 
in Bureau attitude has also been suggested with a view to presenting the Board 
with the best alternatives rather than emphasizing a single Bureau position. 



(3) S taff parti c ipation vs« private Interests , ^Sany of the 
suggestions made will be viewed as expanding the role of the staff at the ex- 
pense of the private parties • But the expansion of the staff's participation 
is not necessarily detrimental to private interests. First, the role of the 
private parties predominates throughout the whole proceeding; they produce 
most of the evidence, submit most of the briefs, consume most of the oral 
argument. Unless this material reaches the individual Board Member in an in- 
telligible way, their efforts have been in vain. Second, a licensing controver- 
sy is not a contest between staff and private parties but among the private 
parties themselves; to the extent a staff view prejudices one private party it 
is almost certain to favor another. In the general run of licensing cases 
the staff's contributions, as a whole, are neutral. Third, unlike the private 
parties, the staff is not pecuniarily interested; this makes it more likely that 
it will assume a role of assisting the Board rather than fighting for a partic- 
ular cause. The suggestion made with respect to Bureau Counsel's attitude re- 
flects this view of the staff's role. 

Of critical significance is the present tendency in the decisional 
process to separate the Board from its staff and to separate the staff com- 
ponents from one another. Unless this trend is reversed, the Board may 
succeed in bringing about its own dissolution. Once the practicability of 
separation is established, the arguments for further fragmentation are strength- 
ened and proposals for administrative courts and separate public counsel seem 
to be but logical successors of existing arrangements. 

J* Summary of Recommendations 

There are three sets of recommendations : those calling for new 
legislation (l)j those proposed for adoption by the Board (ll); and those 
requiring further study (ill). 
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If It is recorrmended that legislation be proposed to the 
Congress providing for clarification of the authority of the CAB to consol- 
idate applications for new route authority; a suggested approach is set forth 
supra J at pp« ll|-5'-1^6a 

II » It is recomnended that the Board: 

1. Make more particularized findings reflecting the reasons for 
instituting, or refusing to institute, a route proceeding, with a view to 
developing factors of general applicability bearing on the Board's res- 
ponsibility for planning development of the nations 's air transportation 
network* 

2, Empower hearing examiners to publish consolidation orders 
within a limited time after their preparation, except for such internal 
review as, in individual cases, may be requested by the examiner or 
directed by the Board. 

3* Provide assistance to the Special Counsel for Routes so that 
internal review of consolidation orders may be more expeditiously ccmpleteda 

h. Adopt procedures, supplementary to its recent delegation of 
decisional authority to hearing examiners, which would provide for issuance 
of notices of review in major route cases at the time of the Board,* a con- 
solidation order (or similar procedural step); such notices should make 
Board review available, at the option of a disappointed party, in all 
major route cases, while reserving the Board's discretionary authority to 
review, or decline to review, other route matters. 

5* Instruct the Opinion Writing Division, as a general practice, 
to complete its review of exceptions, briefs and record prior to oral 
argument > and to supply the Board, in advance of that time, with any 
commentary required by reason of deficiencies in the initial decision or 
the presentation of the Bureau of Economic Regulation. 
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6. Instruct Bureau Counsel to emphasize the selection of major 
policy alternatives in pending cases, and the considerations applicable 
thereto^ rather than the development of a single Bureau ^'positionj " but 
this should not exclude the expression by Bureau Counsel of a preference, 
on balance, for one of the several alternatives considered. 

7. Eliminate the routine identification of Board opinions with 
individual Members, while (a) retaining individual Member responsibility 
for supervising the preparation of individual opinions, (b) encouraging 
Individual Members to append supplementary personal comments to opinions 
"by the Board," and (c) providing for personal identification of any 
majority opinion to which a Board Member has made a substantial individual 
contribution. 

8. Provide for unrestricted consultation between personnel of 
the Bureau of Economic Regulation and Board decisional personnel at all 
stages of a route proceeding, except for (a) cases in which Bureau personnel 
are concerned with establishing prior misconduct by a party, and (b) 
Bureau counsel of record in the route proceeding and his witnesses* 

9. Invite members of the staff to attend Board sessions concerned 
with route proceedings in which they are involved, including (a) opinion 
writers and (b) personnel of the Bureau of Economic Regulation not barred 
from consultation with decisional personnel. 

10. Endeavor to establish some measure of contact between the 
decisional process at the Board level and the Board's hearing examiners by 
(a) encouraging opinion writers to consult with hearing examiners, and (b) 
informing hearing examiners, through the Chief Examiner, of developments in 
Board policy relative to their functions. 
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III. Further study is reccinmended for the questions: 

(a) Whether restrictions should be imposed on the right 
in cross-examination of CAB route proceedings? 

(b) Whether additional areas exist in which restrictions on 
admissible evidence might be imposed, or in which evidentiary presentations 
might be standardized or simplified? 

(c) Whether hearing examiners appointed pursuant to sec, 11 
of the APA are necessary in licensing cases not involving enforcement 
aspects, or x^hether substitute personnel policies should be devised? 

(d) Whether Board Members each should be provided with an 
additional personal assistant, preferably an economic analyst? 
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K, Conclusion 

The Civil Aeronautics Board has manifested great interest in improv- 
ing its licensing processes • The Board's procedure connaittee and subcoimaittees^ 
its hearing examiners and other personnel^ the Executive Director, the Practit- 
ioners Advisory Committee, all have been active in suggesting and evaluating 
procedural refoi^ns. Unfortunately some of the reforms adopted -- such as the 
mandatory personalized opinion and the plenary delegation of decisional 
authority to hearing examiners — hear little relation to the actual needs 
of the Board in route cases, even though they may he useful or fashionable 
in other administrative circles. 

While some beneficial changes can be made in purely procedural 
matters, the really significant potential for improvement lies in the area of 
substantive policy. The greater the consensus that can be achieved in this 
area, either by the Board itself or by Congressional action, the more 
practicable it becomes to curtail the record by exclusion of irrelevant 
evidence and unhelpful cross-examination, to delegate authority, and to 
concentrate the attention of Board Members on policy issues of more manageable 
proportions. Can a policy for air transport regulation be devised that is 
sufficiently intelligible that it can be applied by the Board with some 
measure of predictability? Would such a policy be accepted by a general pub- 
lic capable of understanding its implications? If these issues can be 
satisfactorily resolved, the procedural problems will largely take care of 
themselves • 



^k9. Boyd, Improving the Administrative Process ; A Vi ew From the CAB , 1^ 
AD. L. REV. 108 (I9B1). 



